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EXECUTIVE SUMMARY um

Health is a fundamental human right indispensable for
the exercise of other human rights. Every human being
is entitled to the enjoyment of the highest attainable
standard of health conducive to living a life in dignity. The
realization of the right to health may be pursued through
numerous, complementary approaches, such as the
formulation of health policies, or the implementation
of health programmes developed by the World Health
Organization (WHO), or the adoption of specific legal
instruments. Moreover, the right to health includes
certain components which are legally enforceable.’

The Committee on Economic Social and Cultural
Rights (CESCR) General Comment No. 14: The Right
to the Highest Attainable Standard of Health (Art.
12) (2000)?

This report presents the findings of a desk review
undertaken in August 2022 to determine the rights of
migrants to access healthcare services® - including in
relation to occupational health and the health of migrant
workers - in the 16 Southern African Development
Community (SADC) Member States®. Building on a
previous review of migrants’rights to health in Southern

Africa (2009)° this report offers a comprehensive
resource outlining the extent to which SADC Member
States provide migrants with the right to access public
(government) healthcareintheir constitution, legislation,
policies and associated frameworks. The report, and its
detailed country appendices and summaries, can be
used as a reference tool for SADC Member States to
support efforts to ensure the rights of migrants to access
healthcare.

Acknowledging the diversity of migrant populations
within SADC, in this report ‘migrant’ is applied to refer to
international migrants, or any non-citizen, including
individuals holding various temporary and permanent
residency permits, migrant workers, asylum seekers,
refugees, and undocumented migrants. Where relevant,
specific nomenclature is used to define which migrant
groups are afforded specific rights to access healthcare.
In this report, ‘healthcare services’ refers specifically
to government (public) provided services. Member
States have distinctive public healthcare systems and
cost-sharing (fee) structures in place, resulting in varied
processes for accessing different types of services that
apply to both citizen and migrant populations.

' For example, the principle of non-discrimination in relation to health facilities, goods and services is legally enforceable in numerous national

jurisdictions.

2 OHCHR, “CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12)” (Office of the High Commissioner

for Human Rights, 2000) Art. 12.1.

3 In this report, ‘healthcare services' refers to government (public) provided services. Member States have different healthcare systems and fee
structures in place, including requirements for both citizens and migrants to make copayments for certain services..
4 Angola, Botswana, Comoros, Democratic Republic of Congo (DRC), Eswatini, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia,

Seychelles, South Africa, Tanzania, Zambia and Zimbabwe

> 10OM, “Migrants’ Right to Health in Southern Africa,” 2009, at https://www.migration.org.za/wp-content/uploads/2017/08/Migrants-Right-to-

Health-in-Southern-Africa.pdf.
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Efforts are currently underway across the SADC region
to achieve the Sustainable Development Goal (SDG)
target of Universal Health Coverage (UHC)% an
approach that requires states to provide ‘financial risk
protection,accesstoquality essential health-care services
and access to safe, effective, quality and affordable
essential medicines and vaccines for all!” The ambitions
of UHC are reflected in the African Charter oh Human
and People’s Rights® and in international declarations
that outline obligations of States to address the right to
health, as determined by the Committee on Economic,
Social and Cultural Rights’ General Comment No. 14
on Article 12 of the Covenant®, including the obligation
to ensure access to health facilities, goods and services
to everyone, including migrants.

The Global Compacts on (1) Safe Orderly and Regular
Migration™ and (2) Refugees'' outline the importance
of addressing the health needs of all migrants. This
is articulated in two World Health Assembly (WHA)
Resolutions'?, the resultant Global Action Plan (GAP)
for the Health of Refugees and Migrants' and is
recognised in the Political Declaration of the High-
Level Meeting on Universal Health Coverage, which
emphasises the need to progressively include migrants
in advances towards achieving UHC™ .

To explore the rights of migrants to access healthcare
in SADC, this review involved assessing the extent to
which constitutional, legislative and policy documents
engage with (1) the sixteen indicators for Universal
Health Coverage (UHC)"; (2) the health of migrant
workers, including in relation to occupational health;
and - crucially - (3) the extent to which migrants have
the right to access public healthcare services.

In addition to reviewing the right to access public
healthcare for different international migrant, non-
citizen, groups, the study involved identifying and
assessing relevant constitutional, legislative and policy
documents, including any associated frameworks,
to determine whether health-related constitutional,
legislative and policy provisions are migration-aware: a
whole-system response whereby population movement
is embedded as a central concern in the design of
health-related interventions, policy, and research™. By
definition, migration-aware responses encompass the
rights of migrants to access public healthcare services
but, in addition, they will engage with the broader social
and structural determinants of the health of migrants,
and recognise that these change over time and place.
By acknowledging that migrants are not - by definition
- a static population, effective migration-aware
legislation and policy will be multi-sectoral, multi-level
and formulated to develop cross-border, multi-country
strategies to address the health of migrants.

The review and associated assessment shows that the
majority of SADC Member States offer limited access
to healthcare for migrants as stipulated in national
constitutions, legislation and policies. Whilst there
is a trend towards increasingly migration-aware
legislation and policy across the region, the rights
of migrants to access healthcare services remain
limited when compared to the rights of citizens.

Itisimportant to note that this assessment was designed
to review the constitutional, legislative, and policy
ambitions of each country, not their implementation.
To this end, the findings presented in this report do not
necessarily reflect what is happening in practice.

5 United Nations, “Transforming Our World: The 2030 Agenda for Sustainable Development. A/RES/70/1” (United Nations, 2015).

7 UHC2030, Healthy Systems for Universal Health Coverage: A Joint Vision for Healthy Lives (Geneva: World Health Organization and the World
Bank, 2018); UHC 2030, “Global Compact for Progress towards Universal Health Coverage” (UHC2030, 2017).

8 African Union, “African Charter on Human and People’s Rights” (African Union, 1981).

9 OHCHR, “CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12)," 14.

1% United Nations, “Global Compact for Safe, Orderly and Regular Migration - A/RES/73/195" (United Nations, 2018).

" United Nations, “Global Compact on Refugees - A/73/12" (United Nations, 2018).

2. World Health Assembly, “World Health Assembly Resolution 61.17: Health of Migrants” (WHA, 2008); W. H. Assembly, WHA Resolution 70.15

Promoting the Health of Refugees and Migrants’ (WHA, 2017).

3 WHO, “Promoting the Health of Refugees and Migrants. Draft Global Action Plan, 2019-2023. A72/25 Rev.1.” (World Health Organization,

2019).

' United Nations, “Political Declaration of the High-Level Meeting on Universal Health Coverage ‘Universal Health Coverage: Moving Together to

Build a Healthier World” (United Nations, 2019).

> UHC2030, Healthy Systems for Universal Health Coverage; UHC 2030, “Global Compact for Progress towards Universal Health Coverage.”
16 J.Vearey, M. Modisenyane, and J. Hunter-Adams, “Towards a Migration-Aware Health System in South Africa: A Strategic Opportunity to

Address Health Inequity,” South African Health Review, 2017, 10.

7 Future research will explore how these ambitions are translated in practice.
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1. INTRODUCTION

THE RIGHT TO HEALTH

The Committee on Economic Social and Cultural Rights (CESCR) General Comment No. 14: The Right to the
Highest Attainable Standard of Health (Art. 12) (2000)'® clearly articulates the right to health:

‘The human right to health is recognized in numerous international instruments. Article 25.1 of the Universal
Declaration of Human Rights (UDHR) affirms: “Everyone has the right to a standard of living adequate for
the health of himself and of his family, including food, clothing, housing and medical care and necessary social
services”.

The International Covenant on Economic, Social and Cultural Rights (ICESCR)® provides the most
comprehensive article on the right to health in international human rights law. In accordance with article 12.1
of the Covenant, States parties recognize “the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health”, while article 12.2 enumerates, by way of illustration, a number of
“steps to be taken by the States parties ... to achieve the full realization of this right”.

Additionally, the right to health is recognized, inter alia, in article 5 (e) (iv) of the International Convention
on the Elimination of All Forms of Racial Discrimination (ICERD)?' of 1965, in articles 11.1 (f) and 12 of the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)? of 1979 and in
article 24 of the Convention on the Rights of the Child (CRC)* of 1989.

Several regional human rights instruments also recognize the right to health [including] the African Charter
on Human and Peoples’ Rights** of 1981 (art. 16). Similarly, the right to health has been proclaimed by the
Commission on Human Rights?®, as well as in the Vienna Declaration and Programme of Action?® of 1993
and other international instruments?”’

CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12) (2000)®

Importantly, ‘[t]he right to the highest attainable standard of health, also known as the right to health, is not only
the right to healthcare, but the right to underlying determinants of health including safe drinking water, adequate
sanitation and housing, education, and health related information’ 2°. Core obligations of the right to health, as
determined by the Committee on Economic, Social and Cultural Rights’ General Comment No. 14 on Article
12 of the Covenant®, include the obligation to ensure access to health facilities, good and services to everyone,

OHCHR, “CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12)”

United Nations, “Universal Declaration of Human Rights” (United Nations, 1948).

United Nations, “International Covenant on Economic, Social and Cultural Rights (ICESCR), United Nations General Assembly Res. 2200A (XXI)”
(United Nations, 1966).

United Nations, “International Convention on the Elimination of All Forms of Racial Discrimination (ICERD). United Nations General Assembly
Resolution 2106 (XX)” (United Nations, 1965).

United Nations, “Convention on the Elimination of All Forms of Discrimination against Women (CEDAW). United Nations General Assembly
Resolution 34/180" (United Nations, 1979).

“Convention on the Rights of the Child (CRC). United Nations General Assembly Resolution 44/25!

African Union, “African Charter on Human and People’s Rights.”

In its resolution 1989/11

United Nations, “Vienna Declaration and Programme of Action. Adopted by the World Conference on Human Rights, Vienna!” (United Nations,
1993).

The Principles for the Protection of Persons with Mental lliness and for the Improvement of Mental Health Care adopted by the United Nations
General Assembly in 1991 (resolution 46/119) and the Committee’s general comment No. 5 on persons with disabilities apply to persons with
mental iliness; he Programme of Action of the International Conference on Population and Development held at Cairo in 1994, as well as the
Declaration and Programme for Action of the Fourth World Conference on Women held in Beijing in 1995 contain definitions of reproductive
health and women’s health, respectively.

OHCHR, “CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12)”

UNOHCHR and WHO, “The Right to Health. Fact Sheet No 31" (United Nations Office of the High Commissioner for Human Rights (UNOHCHR)
and the World Health Organization (WHO), 2008).

OHCHR, “CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12)," 14.
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including migrants. Health services should be available in sufficient quantity, accessible (physical, economic and
information accessibility) to everyone without discrimination, acceptable (respectful of medical ethics and cultural
appropriateness), scientifically and medically appropriate and of good quality.

With regard to access to health services for migrants without discrimination, the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW)3' is unequivocal.
The Convention provides for the right to equal treatment regarding access to social and health services for regular
migrant workers and members of their family and nationals. Further, Article 28 recognizes the right to emergency
medical treatment for all migrant workers and members of their families even if their stay or employment is irregular.
In recognising only necessary emergency medical treatment, the Convention fails to guarantee access to preventive
medical treatment, such as early diagnosis and medical follow-up as well as to palliative health services. Emergency
health care represents, nevertheless, a minimum standard for those migrants in an irregular situation.. Additionally,
there are examples of States that comply with their obligation to ensure equitable access to preventive, curative and
palliative health services of appropriate quality for all those residing in their territory.*

The 1951 Convention Relating to the Status of Refugees®® has been ratified, or acceded to, by all SADC member
states apart from Mauritius. However, for some states, domestication of the terms of the Convention is still required
in order for the Convention to be fully realised in law in that specific country. The Convention contains important
international standards and norms that apply to refugees, and it obliges state parties not to discriminate against
refugees on the basis of religion, race or country of origin. Linked to this, the Organisation of African Unity (OAU)
Convention Governing the Specific Aspects of Refugee Problems in Africa®*® which has also been ratified by all
SADC member states apart from Madagascar and Mauritius, similarly calls on state parties to apply the provisions of
the Convention without discrimination.

A summary of the state of ratifications of these key international human rights instruments by SADC Member States
is found in Figure 1 below.

Traders at the border between Democratic Republic of Congo and Rwanda, Goma.
Credit: IOM/Muse Mohammed

31 United Nations, “International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families ICRMW).
Adopted by General Assembly Resolution 45/158” (United Nations, 1990).

32 |OM, “Migration and the Right to Health: A Review of International Law," International Migration Law (Geneva: International Organization for
Migration, 2009).

3 United Nations, “The Refugee Convention 1951” (United Nations, 1951).

3 African Union, “OAU Convention: Governing the Specific Aspects of Refugee Problems in Africa,” 1969.

3 Signed the Africa Refugee Convention on 10/09/1969 but not yet ratified
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Figure 1: Status of Ratifications of International Human Rights Instruments by SADC Member States
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UNIVERSAL HEALTH COVERAGE (UHCQ)

The Sustainable Development Goals (SDGs)*® - which aim to ‘leave no-one behind’ and promote broad human
rights-based approaches to development - recognise the importance of addressing the right to access healthcare
services for all. Goal 3 of the SDGs aims to “ensure healthy lives and promote well-being for all at all ages” and, through
Goal 3.8, calls on states to “Achieve universal health coverage, including financial risk protection, access to quality
essential health-care services and access to safe, effective, quality and affordable essential medicines and vaccines
for all"*” The need to address vulnerabilities and needs particular to migrants have been further articulated in the
subsequent Political Declaration of the High-Level Meeting on Universal Health Coverage, which emphasises
the need to progressively include migrants in advances towards achieving UHC?,

36 United Nations, “Transforming Our World: The 2030 Agenda for Sustainable Development. A/RES/70/1."04/08/2022 08:03:00

37 United Nations, “Transforming Our World: The 2030 Agenda for Sustainable Development. A/RES/70/1."04/08/2022 08:03:00

3 United Nations, “Political Declaration of the High-Level Meeting on Universal Health Coverage ‘Universal Health Coverage: Moving Together to
Build a Healthier World.”
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Principles guiding the global compact for progress towards Universal Health Coverage (UHC)*.

“In our efforts to strengthen health systems and achieve UHC, we collectively subscribe to the following key principles
to guide our action:

« Leaving no one behind: a commitment to equity, non-discrimination and a rights-based approach
« Transparency and accountability for results

- Evidence-based national health strategies and leadership, with government stewardship to ensure
availability, accessibility, acceptability and quality of service delivery

« Making health systems everybody’s business — with engagement of citizens, communities, civil society
and private sector

- International cooperation based on mutual learning across countries regardless of development status
and progress in achieving and sustaining UHC, and development effectiveness principles.”

THE GLOBAL GOVERNANCE OF MIGRATION AND HEALTH

Increasing recognition of the need to improve responses to migration and health - including ensuring access to
healthcare services - is evidenced through a growing global governance movement which is linked to three
intersecting agendas, as illustrated in Figure 2%° and detailed in Appendix 1:

(1) Migration Governance - notably the Global Compacts on (1) Safe Orderly and Regular Migration*'
and (2) Refugees* which outline the importance of addressing the health needs of all migrants.

(2) Development - Sustainable Development Goals (SDGs)** and the target of achieving universal
health coverage*.

(3) Global Health - including ensuring the right to health for all migrants is articulated in two World Health
Assembly (WHA) Resolutions* and the resultant 2019 Global Action Plan (GAP) for the Health of
Refugees and Migrants that encompasses six objectives that aim to address the health of refugees and
migrants, these are outlined below*.

The six objectives of the Global Action Plan*®

1. Promote the health of refugees and migrants through a mix of short-term and long-term public health
interventions.

2. Promote continuity and quality of essential health care, while developing, reinforcing and implementing
occupational health and safety measures.

3. Advocate the mainstreaming of refugee and migrant health into global, regional and country agendas
and the promotion of refugee-sensitive and migrant-sensitive health policies and legal and social
protection; the health and well-being of refugee and migrant women, children and adolescents;
gender equality and empowerment of refugee and migrant women and girls; and partnerships and
intersectoral, intercountry and interagency coordination and collaboration mechanisms.

39 UHC2030, Healthy Systems for Universal Health Coverage; UHC 2030, “Global Compact for Progress towards Universal Health Coverage”

40 J.Vearey, C. Hui, and K. Wickramage, “Migration and Health: Current Issues, Governance and Knowledge Gaps,” WORLD MIGRATION REPORT,
2020, 38.

41 United Nations, “Global Compact for Safe, Orderly and Regular Migration - A/RES/73/195!"

42 United Nations, “Global Compact on Refugees - A/73/12

# United Nations, “Transforming Our World: The 2030 Agenda for Sustainable Development. A/RES/70/1.04/08/2022 08:03:00

4 United Nations, “Transforming Our World: The 2030 Agenda for Sustainable Development. A/RES/70/1.04/08/2022 08:03:00

4 World Health Assembly, “WHA61.17,” 2008; Assembly, WHA Resolution 70.15 Promoting the Health of Refugees and Migrants'’

% WHO, “Promoting the Health of Refugees and Migrants. Draft Global Action Plan, 2019-2023. A72/25 Rev.1!”

4 WHO, “Promoting the Health of Refugees and Migrants. Draft Global Action Plan, 2019-2023. A72/25 Rev.1!”

% WHO, “Promoting the Health of Refugees and Migrants. Draft Global Action Plan, 2019-2023. A72/25 Rev.1!”

11
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4. Enhance capacity to tackle the social determinants of health and to accelerate progress towards
achieving the Sustainable Development Goals, including universal health coverage.

5. Strengthen health monitoring and health information systems.

6. Support measures to improve evidence-based health communication and to counter misperceptions
about migrant and refugee health.

With clear links to broader ambitions surrounding the right to health, these global governance processes offer
important strategic opportunities for supporting States in ensuring the rights of migrants to access healthcare
services and that policies more broadly are increasingly migration-aware.

Figure 2: Key Global Migration and Health Governance Processes Supporting Migrants’ Right to Health*

Global Compact for Safe, Orderly
and Regular Migration

Health enshrined within 14

"Mi gr ation objectives/sub-objective.
Objective 15 encourages
governance governments to "incorporate
agenda” Global Compact on Refugees A T e il e

in national and local
healthcare policies and plans

Development Sustainable Development Goals

agenda
g (SDGs) WHA 61.17, 2008:
WHA 70.15, 2017;
WHO Global Action Plan 2018;
World_ Health Assem bly (WHA) Global competency standards
Resolutions relevant to migration on refugee and migrant health
health (WHO 2022)
. . . 1st (Spain, 2010)
Global Consultations on migration 2nd (ri Lanka, 2017),
health Colombo Ministerial
declaration
- Family planning
Occupational health o e
"Global Health" e e e
. HIV antiretroviral treatment
agen da = Use of insecticide-treated bed nets for malaria
. prevention
Universal Health Coverage (UHC) I o s N
5 a reas agend a . Prevention and tﬁ:::::t of raised blood

glucose
Cervical cancer screening
Tobacco (non-) smoking
Basic hospital access

Disease prevention and control . Health worker density
. Access to essential medicines
programmes (e.g. HIV, TB, Malaria) .

Health security: compliance with the
i Health i

Universal Health Coverage (UHC)

Global health security (GHS) agenda
agenda

4 Adapted from Vearey, Hui, and Wickramage, “Migration and Health: Current Issues, Governance and Knowledge Gaps.”

12
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THE REGIONAL GOVERNANCE OF MIGRATION AND HEALTH

The African Union (AU)'s Agenda 2063, which is focused on inclusive growth and sustainable development,
highlights the need to invest in health. Article 16 of the 1981 African Charter on Human and People’s Rights®'
indicates that “every individual shall have the right to enjoy the best attainable state of physical and mental health”
The 1990 African Charter on the Rights and Welfare of the Child (ACRWC)*? echoes the international Convention
on the Rights of the Child (CRC)* by according all children, including migrant children, the right to health. Article
14 of the ACRWC provides that “every child shall have the right to enjoy the best attainable state of physical, mental
and spiritual health” The Africa Health Strategy 2016 - 2030 specifically includes migrants, refugees and internally
displaced persons in their definition of ‘vulnerable groups; and Article 13 of the Common African Position (Cap) on
The Global Compact For Safe, Orderly and Regular Migration (2017)* “Commit to ensure that all migrants have
adequate, appropriate and affordable access to health care and other social services including social security and
access to legal services” The Maputo Plan of Action 2016-2030 on Universal Access to Comprehensive Sexual
and Reproductive Health Services in Africa®, a strategic long-term planning instrument, advocates for the inclusion
and empowerment of all people, specifically referring to migrants and refugees. The African Union Commission’s
Migration Policy Framework for Africa and Plan of Action (2018 - 2030)*” recognises migration and health as a
cross-cutting issue, highlighting that States should:

- Ensure that migrants have adequate access to health care services by granting access to national
healthcare systems and programmes ensuring that cultural and/or linguistic barriers do not prevent
migrants from seeking and/or obtaining care, especially in relation to pregnancies, communicable
diseases such as Sexually Transmitted Infections (STls), tuberculosis and HIV and hepatitis.

« Ensure the minimal healthcare service package for refugees and displaced persons, including prevention,
treatment and health education, with special regard for the needs of vulnerable groups, and mobilise
resources needed, by inter alia enhancing collaboration with UNHCR, IOM, WHO, ICRC, IFRC, UNFPA,
UNAIDS, and other relevant agencies.

« Advocate for the inclusion of migrants and mobile population health issues into national and regional
health programmes and strategies.

« Support the implementation of continental and regional policies, particularly the Abuja Declaration and
Plan of Action on HIV/AIDS, Tuberculosis, Malaria and other related infectious diseases ; the Abuja Call for
Accelerated Actions towards Universal Access to HIV and AIDS, TB and Malaria Services ; and the Catalytic
Framework to End HIV and AIDS, TB and Malaria in Africa by 2030%°

0 African Union and Commission, Agenda 2063: The Africa We Want., 2015.

1 African Union, “African Charter on Human and People’s Rights.”

2 African Union, “African Charter on the Rights and Welfare of the Child. Adopted by by the 26th Ordinary Session of the Assembly of Heads of
State and Government of the OAU Addis Ababa, Ethiopia - July 1990. Entered into Force on 29 November, 1999” (African Union, 1990).

%3 “Convention on the Rights of the Child (CRC). United Nations General Assembly Resolution 44/25”

% African Union, “Africa Health Strategy 2016 - 2030” (Addis Ababa: African Union, 2016).

%5 African Union, “COMMON AFRICAN POSITION (CAP) ON THE GLOBAL COMPACT FOR SAFE, ORDERLY AND REGULAR MIGRATION. AU/STC/
MRIDP/4(Il)" (African Union, 2017).

% African Union, “Maputo Plan of Action 2016-2030 Universal Access to Comprehensive Sexual and Reproductive Health Services in Africa”
(African Union, 2016).

7 African Union Commission, “Migration Policy Framework for Africa and Plan of Action (2018 - 2030)” (Addis Ababa: African Union Commission,
2018).

% Organisation of African Unity (OAU), “Abuja Declaration and Plan of Action on HIV/AIDS, Tuberculosis, Malaria and Other Related Infectious
Diseases. OAU/SPS/ABUJA/3" (Organisation of African Unity (OAU), 2001).

%9 African Union, “Abuja Call for Accelerated Actions towards Universal Access to HIV and AIDS, TB and Malaria Services. Sp/Assembly/ATM/2 (1)
Rev.3” (African Union, 2006).

0 African Union, “Catalytic Framework to End HIV and AIDS, TB and Malaria in Africa by 2030” (African Union, 2016).
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As outlined in the previous section relating to international and regional treaties - many of which SADC member
states are bound to adhere by virtue of having ratified them (see Figure 1) - it is arguable that migrants who are
resident in SADC states have the right to health. Ratification of international and regional treaties by states invites
certain obligations, even if they have not been domesticated by national law.®

CONSTITUTIONAL RIGHTS RELEVANT TO MIGRANTS’ RIGHT TO HEALTH

In all SADC Member States, the Constitution is the supreme law of the land. Accordingly, a brief analysis of some of
the cross cutting constitutional rights that apply to all the countries is necessary in order to avoid repetition in each
of the states under review. This is also an imperative given the fact that while in some countries the right to health is
constitutionally enshrined, in others it is not. Where a direct link to the right to health is not found, the alternative is to
rely on a progressive interpretation of other related provisions of the respective constitutions.

Even where a constitution enshrines the right to health, it does not automatically guarantee access to health
services; the onus of such an exercise often lies in the hands of courts and, importantly, in submissions by claimants
to these rights. The right to life and the equality and non-discrimination provisions enshrined in constitutions may
indirectly provide the basis for migrants’ protection of the right to health. International jurisprudence emanating from
interpretation of international standards that most of the countries under review have ratified links the right to life to
the right to health.®

51 ltis also important to note that three SADC member states (DRC, Madagascar and Mozambique) have adopted the monist approach
to international treaties they have ratified. That means that international treaties they have ratified become part of national law and
can automatically be invoked in court as a source of domestic law. The rest of the SADC countries have adopted a dualist approach to
international treaties they have ratified. Under that system treaties ratified by the state do not form part of domestic law directly. Accordingly
they do not have automatic force of law and cannot be enforced in a court of law until an appropriate national legislation has been enacted
giving them such effect.

2 See the Botswana case of Attorney General v Dow 1964 6 BCLR 1 Per Ammisah JP at p 27-30 and Aguda JA at p 43- 47; Communication 147/95
and 149/96, Sir Dawda K Jawara v the Gambia, 13th Annual Activity Report: 1999-2000, para 46; Communication 137/94, 139/94, 154/96 and
161/97, International Pen, Constitutional Rights Project, Interights on behalf of Ken Saro Wiwa and Civil Liberties Organisation v Nigeria 12th
Annual Activity Report 1998-1999( Ken Saro Wiwa case) para 113; See also Dugard J. 1992. International Law a South African Perspective.
Capetown: Juta. p 266; See also Harris D.J. 1991. Cases and Materials on International Law. London: Sweet and Maxwell. p 747.

8 See for example Human Rights Committee, General Comment 6: The right to life, 30 April 1982, para. 5, U.N. Document HRI/GEN/1/Rev. 6 of
12 May 2003, p. 128; see art 6 ICCPR; see also at the African Commission on Human and Peoples Rights in Social and Economics Rights Action
Centre (SERAC) and another v Nigeria (2001) AHRLR 60 (ACHPR 2001), 260 para 67; para 70 (SERAC case).
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Non-discrimination is, in fact, among the obligations of immediate effect the right to health imposes. Core obligations
aresubjecttoneither progressive realisation nor resource availability. The right to healthis overall subject to progressive
realisation and resource availability. Nonetheless, governments must take deliberate, concrete and targeted steps to
ensure the progressive realisation of the right. If there is no progress, the government of that country has to provide
a rational and objective explanation of the reasons why there has been no progress.

When a State does not expressly recognise the right to health, the duty of the State to ensure an adequate access to
essential care can be deducted by its obligation towards the right to life. When the State recognises it, general and
specific obligations come directly from the right to health to health.

Equally, comparable domestic jurisprudence also point to the need to uphold the right to life which demands that
states adopt positive obligations for all its inhabitants in a bid to respect and promote the fundamental human rights
of all.5* Furthermore, on the basis of equality provisions, states are called upon to treat all who live within their borders,
without discrimination.

RIGHT TO LIFE PROVISIONS

The right to life is “the most fundamental of all human rights, the supreme human right”% Although the protection
of the right to life in five SADC states’ constitutions - Botswana, Mauritius, Swaziland, Zambia and Zimbabwe - is
formulated as a negative obligation®®, comparable jurisprudence from the region, notably South Africa, have held that
to uphold the right to life the state is also obliged to take positive measures to guarantee that right.” Such positive
measures include provision of socio-economic rights that are crucial for human survival, which inevitably include
access to healthcare services.

Some of the international and regional human rights monitoring mechanisms of treaties ratified by member states
have called upon member states to interpret the right to life positively.® The Human Rights Committee (HRC) has, for
instance, noted that “the right to life has been too often narrowly interpreted ... [T]he expression ‘inherent right to
life’ cannot properly be understood in a restrictive manner, and the protection of this right requires that states adopt
positive measures.”® The African Commission on Human and Peoples’ Rights has also found a link between socio
economic rights, the rights to life and dignity, which are protected in the African Charter on Human and Peoples
Rights.””

It is important to note that general access to healthcare services for migrants as is the case with realisation of most
other socio economic rights by nationals is dependent on available resources. In other words, states are only obliged
to progressively realise these rights.”” However, in emergency situations and/ or in circumstances where the failure
to protect the right to access health services would violate the right to life, states have an obligation to respect and

5 See for instance the cases of Paschim Banga Khet Mazdoor Samitty v State of West Bengal AIR 1996) SC 2426 lindia); Olga Tellis. Bombay
Municipal Corporation 1985, 3 SCC 545 ( India); Khosa & 2 others v Minister of Social Development & 2 others 2004(6) SA 505 (CC) para 41, 44,
52, 80, and 82( South Africa); S v Makwanyane 1995 (3) SA 391 (CC) para 217 ( South Africa); Ain O Salish Kendro (ASK) & others v Government
of Bangladesh & Others, Writ Petition No 3034 of 1999 (1999( 2 CHRLD (Bangladesh); Kerajan Negori Johor & Another v Adong bin Kuwau &
Others [1998] 2 MLJ 158 (1998) 2 CHRLD 281 (Malaysia)

% See S v Makwanyane 1995 (3) SA 391 (CC) para 217; see also Yoram D 1981. The right to life, physical integrity and liberty in Louis H (ed) The
International Bill of Rights: The Covenant on Civil and Political Rights. New York: Columbia University Press. p 114

%  The wording of the provision on the right to life in the following SADC countries is in the form of a negative obligation not to take someone’s
life, beyond established parameters of the law. See for example the Constitutions of Botswana ( sec 4); Mauritius ( sec 4); Swaziland (sec 15);
Zambia ( sec 12); and Zimbabwe ( sec 12).

5 S v Makwanyane paras 117; 353.

% All the SADC member states are parties to at least two of these instruments, namely the International Covenant on Civil and Political Rights
and the African Charter on Human and Peoples’ Rights.

% Human Rights Committee, General Comment 6: The right to life, 30 April 1982, para. 5, U.N. Document HRI/GEN/1/Rev. 6 of 12 May 2003, p.
128; see art 6 ICCPR

70 See Social and Economics Rights Action Centre (SERAC) and another v Nigeria (2001) AHRLR 60 (ACHPR 2001), 260 para 64- 66; arts 4 and 5
African Charter on Human and Peoples’ Rights (African Charter) adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5 (1981).

7" On states duties to realize the right to health see Ngwena C & Cook R. 2005. Right concerning health in Brand D & Heyns C (eds) Socio
economic rights in South Africa. Pretoria: Pretoria University Press. p 107-125; Generally on positive state duties relative to socio economic
rights see SERAC case above para 44-47; see discussion of implementation socio-economic rights under the African Charter on Human and
Peoples’Rights in Odinkalu CA. 2002. Implementing economic, social and cultural rights under the African Charter on Human and Peoples’
Rights in Evans M & Murray R (eds) The African Charter on Human and Peoples’ Rights: The System in Practice, 1986-2000. Cambridge:
Cambridge Press. p 178-209; For a detailed discussion on socio economic rights especially in the South African context see Liebenberg S.
2003. The interpretation of socio economic rights in Woolman S et al (eds) Constitutional Law of South Africa: Cape Town: Juta & Co. 33:1-66;
see also the South African Court jurisprudence in Government of the Republic of South Africa v Grootboom 2001(1) SA 46 (CC); Soobramoney
v Minister of Health, Kwa Zulu Natal 1998 (1) SA 765 (CC), 1997 (12) BCLR 1696 (CC).
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protect the rights of all who live in their territory without discrimination.”? Furthermore, as discussed previously, non-
discrimination is among the obligations of immediate effect when it relates to right to life. A positive interpretation of
the right to life includes the right to adequate basic healthcare which is necessary to better and prolong the lives all
human beings. Accordingly, denying access to necessary medical care to anyone, including migrants, suffering from
a disease, shortens their life-span and ultimately deprives them of their right to life.”®

EQUALITY AND NON-DISCRIMINATION PROVISIONS

Equality and non-discrimination provisions enshrined in all the SADC countries’ constitutions provide, at least
in theory, a constitutional basis for migrants to assert their right to access health services that are available to
citizens of their countries of residence. However, the language of the constitutions of Angola’, Madagascar”, and
Mozambique’® restrict the application of the non-discrimination provisions to citizens only. Non-discrimination and
equality provisions in the rest of the SADC Member States apply to all who live in the country, regardless of nationality/
citizenship. Although the constitutions of Mauritius, Zambia and Zimbabwe, prohibit discrimination of everyone, they
also legitimize laws that makes certain exemptions to non-citizens.”” However, it is instructive that relative to the right
to access health services, there is no express law in these three states that validates discrimination of migrants to
access health services.”®

The African Charter on Human and Peoples’Rights similarly prohibits discrimination on the basis of various grounds,
including race, ethnic origin, language, social status and other status.” Of significant importance to migrants’rights
to health in SADC member states, is the fact that all the countries under review have ratified this treaty. Article 16 of
the African Charter provides that:

(1) Every individual shall have the right to enjoy the best attainable state of physical and mental health.

(2). States Parties to the present Charter shall take the necessary measures to protect the health of their
people and to ensure that they receive medical attention when they are sick.

MIGRATION AND THE PROMOTION OF HEALTH

In SADC, policies and frameworks have increasingly been developed and expanded to address migration and health,
with a recent review® highlighting that SADC has comprehensive policies and frameworks which are increasingly
aware of migration and the importance of engaging with migrants. However, migration and health related provisions
tend to focus on refugees and migrants as ‘vulnerable groups;, particularly in relation to HIV/AIDS and TB.

The SADC Protocol on Health?' calls on Member States to promote health care for all through better access to health
services and to develop regional policies and plans to address HIV and STls. Whilst not explicitly referring to migrants,
this can be interpreted as an inclusive response, particularly in relation to acknowledging responses to communicable
diseases as requiring a coordinated regional response.

72 See the Committee on Economic, Social and Cultural Rights, The nature of States parties obligations (Article 2, para. 1), 14/12/90. CESCR
General Comment 3, 5th Session 1990, para. 12; See also Brand D. 2005. Textual basis: The rights and related provisions in Brand D and Heyns
C (eds) supra note 14. p 4.

73 Aids and Human Rights Research Unit. 2007. Southern African Country Reports on HIV/AIDS and the Law. Pretoria: Pretoria University Law
Press. p 362.

74 The Republic of Angola, “Constitution of Angola,” 2010 sec 18.

7> Republic of Madagascar, “Madagascar’s Constitution of 2010” (Republic of Madagascar, 2010) sec 8.

76 The Republic of Mozambique, “The Constitution of the Republic of Mozambique, 1990,” 1990 sec 66.

7 Please note however that the prohibition of discrimination does not preclude any differentiated treatment and measures being taken to
address the specific needs of (particular) migrating persons. Differentiated treatment and measures may indeed not only be justified but
required. The principle of non-discrimination does, however, require that any differentiation in treatment must be based on objective and
reasonable criteria intended to rectify an imbalance within society. “Migration and the Right to Health: A Review of International Law,"
International Migration Law (Geneva: International Organization for Migration, 2009).

78 Zimbabwe however expressly mentions in its constitution sec 23(3) (c) that restriction of access to public services to persons who are non
citizens or permanent residents.

79 African Union, “African Charter on Human and People’s Rights.”

8 Sonke Gender Justice and ACMS, Wits, “It Is Just Because | Am a Foreigner. Making Sexual and Reproductive Health and Rights a Reality for
Migrants, Refugees and Asylum Seekers in South Africa” (Johannesburg: Sonke Gender Justice & African Centre for Migration & Society, Wits
University, forthcoming).

8 SADC, “Protocol on Health in the Southern African Development Community” (Gaboronne: SADC, 1999).
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In 2009, the SADC Secretariat developed a Policy Framework for Population Mobility and Communicable
Diseases in the SADC region?®2 This calls for the development of a co-ordinated regional response to migration
and health, including cross-border referral systems and financing mechanisms. The policy framework outlines the
measures needed to address key gaps relating to the regional response to migration and health, including those
specific to HIV/AIDS, tuberculosis and malaria, three major health challenges facing the region. Importantly, the
policy framework makes reference to the principles endorsed in the Declaration and Treaty of SADC?® which, under
article 6, emphasises non-discrimination; the African Charter on Human and Peoples’ Rights which stresses the
right to health and the principles of equality and inalienability of rights; and the 2008 Resolution 61.17 of the 61
World Health Assembly® which calls on Member States to promote equitable access to health promotion, disease
prevention and care for migrants. In 2015, the SADC Secretariat produced a framework for its implementation,
including a costing model (unpublished). However, in 2022, the framework remains in draft form.

The SADC HIV and AIDS Strategic Framework, 2009 - 2015%, highlighted the need to ensure that migrant and
mobile populations are considered in regional responses to HIV.

OCCUPATIONAL HEALTH AND SAFETY FOR MIGRANT WORKERS

Only five SADC Member States have signed or ratified the International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families (ICRMW)®: Comoros - signed in 2000; Lesotho - signed in
2004 and ratified 2005; Madagascar - signed 2014 and ratified 2015; Mozambique - signed in 2012 and ratified 2013;
and the Seychelles who aceded 1994.

The SADC Protocol on Health recognises the cross-sectoral nature of occupational health, and outlines that Member
States shall assist each other in the development and delivery of integrated occupational health services and co-
operate in reducing the prevalence of occupational injuries and diseases.

The 2012 SADC Declaration on Tuberculosis in the Mining Sector?’, and its associated 2015 Code of Conduct on
Tuberculosis in the Mining Sector® which clearly outlines the need for improved, co-ordinated regional responses
to the migrant labour systems associated with Southern African mines, and HIV and TB. This Declaration calls on
Member States to improve responses to TB (with a focus on multi- and extremely drug-resistant TB) within the mining
industry and holds mining companies accountable for associated health care costs;

‘According to the declaration, the main challenges facing miners, ex-miners, and their communities in the region are: a lack
of access to basic health and social services; the absence of effective cross-border medical referral systems; non-harmonised
treatment regimens; inadequate or no legal protection for mineworkers including occupational disease compensation for
tuberculosis, silicosis, and other respiratory diseases; a lack of surveillance and post-employment follow-up; and a lack of
information about stakeholders’ rights and responsibilities™

72 African Union, “African Charter on Human and People’s Rights.”

8 Sonke Gender Justice and ACMS, Wits, “It Is Just Because | Am a Foreigner. Making Sexual and Reproductive Health and Rights a Reality for
Migrants, Refugees and Asylum Seekers in South Africa” (Johannesburg: Sonke Gender Justice & African Centre for Migration & Society, Wlts
University, forthcoming).

8 SADC, “Protocol on Health in the Southern African Development Community” (Gaboronne: SADC, 1999).

82 SADC Directorate for Social and Human Development and Special Programs, “SADC Policy Framework for Population Mobility and
Communicable Diseases in the SADC Region: Final Draft April 2009,” Http://Www.Arasa.Info/Files/Pub_SADC%20Policy_Framework_FINAL.Pdf,
20009.

8 African Union, “African Charter on Human and People’s Rights’"SADC, “Declaration and Treaty of the Southern African Development
Community (SADC)” (SADC, 1992).

8 World Health Assembly, “World Health Assembly Resolution 61.17: Health of Migrants” (WHA, 2008).

8 SADC, “SADC HIV and AIDS Strategic Framework” (Gaboronne: SADC, 2009).

8 United Nations, “International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW).
Adopted by General Assembly Resolution 45/158"

8 SADC, “SADC Declaration on Tuberculosis in the Mining Sector” (SADC, 2012).

8  SADC, “Code of Conduct on Tuberculosis in the Mining Sector” (SADC, 2015).

8 A.Baleta, “Southern African Declaration Targets TB in Mining Sector,’ The Lancet 380, no. 9849 (2012): 1217-18.
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3. ASSESSING THE RIGHT TO HEALTH

IN SOUTHERN AFRICA

3.1. METHODOLOGY

A desk review was undertaken in August 2022 to identify relevant constitutional, legislative and policy documents,
including associated frameworks, pertaining health - including occupational health and immigration governance
from the sixteen SADC Member States. Documents were collected through a desk review involving an internet search
and review of relevant reports and through requests made to IOM country offices in the Southern Africa region®.
Relevant documents from the African Union, SADC and the sixteen Member States were identified and reviewed
alongside international instruments. Country-level reviews were undertaken to determine (1) whether the health
related responses in national legislation, polices and related frameworks were migration-aware and (2) what rights
are provided to migrants in accessing public healthcare services.

This involved assessing the extent to which each of the documents reviewed engages with :

- Migration-aware health responses, meaning that health-related interventions, policies and systems
frame migrants and/or migration as a central concern in their design

+ Universal Health Coverage (UHC), and, the health of migrant workers/occupational health for migrant
workers

« Theright to access public healthcare services

This was achieved by completing a detailed mapping matrix for each document and using this to answer four
questions, as outlined in Figure 1. Based on the assessment, a heat map was generated for each document reviewed
to illustrate how effectively it does — or does not — engage with the health of migrants and/or migration. As shown in
Figure 1, the darker the shading, the more successful the constitution, legislation, policy or framework is at addressing
the health of migrants and/or migration. It is important to note that this assessment was reviewing the constitutional,
legislative and policy ambitions of each country, not the implementation of these policies and legislation. To this end,
the findings presented in this report do not necessarily reflect what is happening in practice, or the lived experiences
of migrants trying to access healthcare in any of these countries. *'

Figure 3: Assessment Framework
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3.2. REGIONAL OVERVIEW

The assessment of the 16 SADC Member States presented in this report indicates that whilst there is a trend towards
increasingly migration-aware legislation and policy across the region, the rights of migrants to access healthcare
services remains limited when compared to the rights of citizens (see Figure 2 below). This finding is supported by
previous research evaluating responses to migration and health across the region®* and has implications for achieving
the ambitions of Universal Health Coverage (UHC) across SADC; until everyone has guaranteed access to healthcare,
it will not be possible to achieve the UHC2030 targets.

Figure 4: An assessment of migration-aware legislative and policy responses to health and the rights of
migrants to access healthcare services in SADC
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% E.Govere, Vearey, J., and R. Walker, “They Are Too Quiet about Migration”: A Scoping Exercise Exploring Migration and Disability in South
Africa” (Geneva: International Organization for Migration (IOM), August 10, 2021); J. Vearey et al., “The Future of Global Health Security:
Towards Migration-Aware Responses in SADC," in Migration in Southern Africa (Pretoria: IOM, forthcoming); Sonke Gender Justice, “Gender,
Migration and Health in SADC: A Focus on Women and Girls” (Johannesburg: Sonke Gender Justice, 2019); Sonke Gender Justice and ACMS,
Wits, “It Is Just Because | Am a Foreigner! Making Sexual and Reproductive Health and Rights a Reality for Migrants, Refugees and Asylum
Seekers in South Africa”

Future research will explore how these ambitions are translated in practice.

SARW, “Mapping of Mineworkers and the Portability of Social Benefits in the SADC Region” (Johannesburg: Southern Africa Resource Watch,
2022).
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3.3. COUNTRY ASSESSMENTS

3.3.1. ANGOLA

Angola: Overall country legislative and
policy assessment towards migration-
aware health responses, including the right
to access healthcare services

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services

Constitution

Angola’s laws, policies, and guidelines provide a rights-based framework for access and availability of health care
services and recognise a fundamental right to health. Article 77 of the Constitution of Angola®? places an obligation
on the state to ensure certain socio-economic rights and affirms the right to health. The state is obligated to develop
and ensure operational health services throughout Angola, and this right is not limited to availability of resources or
progressive realisation. The right to health is also specifically extended to non-citizens via Article 25 which provides
that non-citizens and stateless persons are entitled to the same rights, freedoms, guarantees, and protections of
the state as Angolan citizens. Further, Article 23 prohibits discrimination on grounds of ethnicity and place of birth
among others. While the language of universality is generally applied, certain socio-economic protections within the
Constitution are specifically limited to citizens, such as the rights of persons living with a disability in Article 83 and
right to housing and quality of life in Article 85. The Constitution of Angola sets a strong foundation for realising
equitable and universal access to health care services for all, including migrants.

% The Republic of Angola, “Constitution of Angola.”’
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Legislation

Although the Basic Law of the National Health System (NHS)** was adopted prior to the 2010 Constitution, it
affirms the right to health and places obligations on the state to promote and guarantee access to health care services.
Unlike the Constitution, which provides an immediately realisable right to health, the Basic Law of the NHS limits this
right to the availability of resources. Although the Basic Law of the NHS adopts language suggesting that health
care access is only available to citizens of Angola, the Law specifically lists foreign residents and stateless persons as
beneficiaries. The Law on HIV and AIDS®> and the National Plan for Health and Development (PNDS) 2012-2015
Volume 1°¢ and 2% use language of universal applicability and do not distinguish between citizens and non-citizens.
Notably excluded from legislation providing for migrants to access healthcare services are undocumented migrants,
and it is unclear if they are included in universal health coverage initiatives. The right to health is also affirmed for
asylum-seekers and refugees in the Law on the Right of Asylum and the Refugee Status®® which provides that they
are entitled to medical care and medicines under the same conditions as nationals.

Policies and Frameworks

The National Plan for Health Development (PNDS) 2012-2015 Volume 1°° and 2'® sets out a comprehensive
framework for the Ministry of Health to fulfil the right to health enshrined in the Constitution, and promotes universal
health coverage, equitable access and care, improved funding, and preventative health measures. The stated goals
of the PNDS align with the Universal Health Coverage (UHC) indicators towards equitable coverage. The PNDS only
engages with migration insofar as its cause orimpact in the case of a disaster scenario. Where migration is considered,
however, there is no clarity on how migrants and/or migration should be included in healthcare planning including

in the delivery of healthcare services. of migration on healthcare services or how migrants should be included into
health care planning is absent.

Migration health assessment centre in Abuja, Nigeria.
Credit: IOM/Natalie Oren

The Republic of Angola, “Constitution of Angola”’

The Republic of Angola, “Law No. 21-B/92 of August 28, Basic Law of the National Health System,” 1992.
The Republic of Angola, “Law 8/04 on HIV and AIDS,” 2004.

Ministry of Health, “National Plan for Health Development (PNDS) 2012-2015 Volume 1,"2012.

Ministry of Health, “National Plan for Health Development (PNDS) 2012-2015 Volume 2,"2012.

The Republic of Angola, “Law No. 10/15, Law on the Right of Asylum and the Refugee Status,’ 2015.
Ministry of Health, “National Plan for Health Development (PNDS) 2012-2015 Volume 1"

190 Ministry of Health, “National Plan for Health Development (PNDS) 2012-2015 Volume 2"
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Figure 5: Angola - documents reviewed
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3.3.2. BOTSWANA

Botswana: Overall country legislative and
policy assessment towards migration-
aware healthresponses, including the right
to access healthcare services

Policies and frai

refer to migra
migrant groups
specific actions out|
or limited access
specific services

Policies and frameworks

do not consider migration/
migrant groups or provide
right to health services

C
C

Policies and frameworks refer

C

Migration-aware ™ : : .
hg Ith to migration and migrant P::z:; ::ds f’i?;::::isc::tf:':e Migrants’ right
ealt SYStem groups but no specific actions ecifi:l:neigrant e to health
planning outlined &2 E

While there have been recent developments to include
migrants in essential health services, such as ensuring the
provision of free anti-retroviral treatment to all individuals
living with HIV (regardless of documentation status), most
policies fall short of taking a more inclusive approach.

Certain policies identify refugees as vulnerable groups in need

Botswana’s development of national health policy aims to achieve
Universal Health Coverage (UHC) and has implemented several
policies and strategies towards achieving that goal.

However, its Essential Health Services Package (EHSP) and
Integrated Health Service Plan (IHSP) specifically exclude non-
citizens from receiving basic health care services free of charge.
As the Constitution of Botswana does not explicitly provide for a
right to health and includes provisions that allow for legislation to
be exclusionary towards non-citizen (migrants), there is no

v

constitutional basis for migrants to claim a right to health.
Botswana’s Immigration Act places specific restrictions on
migrants with certain health afflictions, and the Refugees Act is
limited in scope and does not provide for any protected
socioeconomic rights.
Although some policies and plans are formulated in a rights-based
framework, such as the National Strategic Plan to Reduce Human
Rights-Related Barriers to HIV and TB, most foundational acts
and policies offer a more procedural approach to managing
healthcare services and resources and do not explicitly provide a
right to health.
Botswana’s health policy reflects the overall aims of achieving
UHC, however it does not provide adequate inclusive measures
for migrants, hindering the realisation of UHC.

of specialised services; however, these policies generally lack a
specific framework on realising this aim.
Migrants who do not fall under the category of refugee are

noticeably absent from most policies. In addition, policies

BOTSWANA

regulating the delivery of the Essential Health Services
Package (EHSP) specifically exclude non-citizens (migrants)
and provide limited or no guidelines on alternative means to

access basic health care outside of the EHSP, such as

alternative service providers or fee schedules.

Coitutional

The Constitution of Botswana'®' does not provide any socio-economic rights nor a right to health for citizens or
non-citizens (migrants). The Constitution does not provide any specific rights or protections towards children in
terms of health, nutrition, shelter, or social services. Section 15 of the Constitution does establish that no law shall
make any provision that is discriminatory, however Section (4)(b) specifically excludes non-citizens (migrants) from
this protection, suggesting that barring migrants from accessing health care would not be prohibited as per the
constitution. Section 5, which establishes the protection of right to personal liberty to all, specifically excluded such
protections in instances where the state must prevent the spread of infectious disease, for individuals of ‘unsound
mind’ or living with addiction to drugs or alcohol, and for individuals who have entered Botswana irregularly or who
may be facing deportation or extradition. Despite the lack of constitutional protection for the right to health, Botswana
is moving towards Universal Health Coverage (UHC). Some attention has been given to the inclusion of migrants in
national healthcare strategic planning, however most services remain restricted to citizens. A Commission of Inquiry
has been established to review and make recommendations for more comprehensive constitutional reforms, so
amendments may be forthcoming.

191 Republic of Botswana, “Constitution of Botswana 1966 (Rev. 2016)” (Republic of Botswana, 1966).
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Legislation

Botswana’s foundational legislation regarding public health and access to health care services generally adopts a
procedural rather than a rights-based framework. The Public Health Act'®? does not engage with migration; however,
it is phrased in terms of general application and does not specifically exclude migrants. Botswana places certain
obligations on the Ministry of Health and Wellness to ensure the availability of basic healthcare services, although
ensured access is generally limited to citizens. While some policies identify refugees as vulnerable groups in need
of specialized services, other classes of migrants (including undocumented migrants) are absent from most policy
documents relating to healthcare. Specific guidelines and frameworks for managing specialised services to refugees
are also lacking, and the level of access (including potential cost) to basic health care services for non-citizens who
would fall outside of the Essential Health Services Package (EHSP) mandate is unclear. In addition, the Immigration
Act'® specifically prohibits migrants with certain diseases from entering or remaining in Botswana. Although
Botswana has ratified both the 1951 Refugees Convention and the OAU Convention, the Refugees Act'® has not
been amended since doing so. As a result, the expanded definition of a refugee as per the OAU Convention is not
included in the Refugees Act. The Refugees Act also does not provide for any guaranteed socioeconomic rights for
refugees or asylum seekers.

Policies and Frameworks

Botswana’s goal of achieving UHC is reflected in the implementation of policies and strategic frameworks which
aim to meet the objectives of the World Health Organization (WHO)’s 16 indicators. However, the implementation
of the Essential Health Services Package (EHSP) and Integrated Health Service Plan (IHSP) specifically exclude
non-citizens (migrants) from receiving basic healthcare services free of charge, hindering the realisation UHC. The
notable exception to this exclusion is Botswana'’s HIV/AIDS and TB related policies and plans, which have taken on a
significantly more rights-based approach in comparison to other health-related policies. Botswana has also adopted
an inclusive and fully universal strategy to combat these diseases, allowing all persons living with HIV to access free
anti-retroviral treatment (ART) regardless of documentation status. While this is a welcome development towards
more migration-aware health responses and UHC, most health policies are yet to factor in the impact of migration on
health, migrants’ access to health care, and how migrants should be included in strategic healthcare planning going
ahead.

Migration health assessment centre in Abuja, Nigeria.
Credit: IOM/Natalie Oren

102 Republic of Botswana, “The Public Health Act (Act No. 11,2013),"2013.
103 Republic of Botswana, “Botswana Immigration Act (Act No. 3 of 2011)" (Republic of Botswana, 2011).
194 Republic of Botswana, “Refugees (Recognition and Control) Act of 1968,” 1968.
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Figure 6: Botswana - documents reviewed
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3.3.3. COMOROS
Comoros: Overall countrylegislative and
policy assessment towards migration-
aware healthresponses, including the right
to access healthcare services

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services

4 COMOROS

- 9

Constitutional

The Constitution™® of Comoros protects the right to health under Article 42 and places obligations on the State
to ensure a national health service that is general and hierarchical, as well as to encourage the participation of the
community in different levels of health services. Although Article 42 uses the language of “citizens” in guaranteeing
a right to health, Articles 8 and 18 affirm that non-citizens (migrants) should enjoy equal right to health care. Article
8 provides that the State must guarantee to all the respect for human rights and rights not exclusive to Comorian
citizens, including for foreigners (migrants) residing “in a permanent or temporary manner in the Comoros, or in
transit” Article 18 states that non-citizens (migrants) in Comoros enjoy all the same rights, freedoms, guarantees, and
duties as citizens save political rights or others reserves strictly for Comorian citizens. The right to health provided for
in the Constitution is reiterated in other health policies, as Comoros works towards Universal Health Coverage (UHC).
Although the Constitution of Comoros sets an obligation for the State to provide a national health service, the Union
of the Comoros continues to struggle with procuring adequate funding and human resources to fully implement
UHG, so the right to health as provided for in the Constitution is still in the process of being fully realised.
Legislation

195 The Union of the Comoros, “Constitution of the Comoros,” 2018.
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Health legislation in Comoros consistently reiterates the goal of achieving UHC while noting the barriers that
make realising this goal challenging. The Code of Public Health and Social Action for the Well-Being of the
Population'®, adopted in 1995, provides a comprehensive set of rules for ensuring active management of public
health and provision of health care services. However, implementation of certain clauses may be poor. For example,
the Code provides for special protections and procedures for individuals with mental illness. The National Health
Policy (2005)'%” specifically references a complete lack of data and available treatment for mental health in Comoros.
While the National Health Policy 2015-2024'% begins to include figures on the prevalence of mental illness in the
country, it also acknowledges that mental health services and reliable data is lacking. The National Health Policy
2015-2024 recognises that human resources and funding remain the greatest challenges to achieving UHC in
Comoros. The National Health Policy 2015-2024 aims to introduce universal coverage for childbirth and caesarean
sections as an immediate goal and reiterates the long-term aims to establish full UHC. Although policies to do not
specifically engage with migration, most are framed in terms of universal accessibility, and as per the Article 18 of the
Constitution, migrants’ right to health is implied. The Union of the Comoros does not offer any migration-specific
health services strategies, and the impact of migration on health is not examined. The right of access to healthcare for
undocumented migrants is also unclear.

Policies and Frameworks

Towards the Union of the Comoros’ goal of achieving UHC, a Joint Declaration was signed in 2018 between France
and Comoros (Towards a Renewed Partnership Between the French Republic and the Union of the Comoros)'®.
This framework provides for mutual assistance between the two countries to establish a general health insurance plan
in Comoros, as well as manage ‘uncontrolled’ migration movements in the island areas around the Comoros and the
French territory of Mayotte. The agreement places an obligation on Comoros to prevent irregular migration from and
nearby its territory towards France. In exchange, France offers funding towards a general health insurance plan, an
integral step towards achieving UHC in Comoros.

Small scale trader at the border between Zambia and Malawi.
Credit: IOM Zambia

1% The Union of the Comoros, “The Code of Public Health and Social Action for The Well-Being of The Population (Law No. 95-013/A/F )" 1995, at
https://wipolex.wipo.int/en/text/580937.

7 The Union of the Comoros, “National Health Policy,’ 2005.

% The Union of the Comoros, “National Health Policy 2015-2024," 2014.

% The Union of the Comoros, “Towards A Renewed Partnership Between the French Republic and the Union of the Comoros,” 2019.
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Figure 7: Comoros - documents reviewed
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3.3.4. DEMOCRATIC REPUBLIC OF CONGO
Democratic Republic of the Congo: Overall
country legislative and policy assessment
towards migration-aware healthresponses,
including the right to access healthcare services

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services

== =

The Constitution'® of the Democratic Republic of the Congo (DRC) provides for a right to health and food security
under Article 47. The State is given the responsibility for promulgating the rules of organisation for public health
and food security. This is reiterated in Article 202 which instructs that “the health sector must be provided with a
law establishing the fundamental principles and organizational rules for public health and food safety, as well as a
law on pharmaceutical trade” However, the relevant laws have not yet been promulgated.1 Legislation on health
financing, needed to realise Universal Health Coverage (UHC), has also not been passed. Expanding on the right to
health, decent housing, drinking water, and electric energy are also guaranteed under Article 48, although realisation
of these rights also remains challenging. The Constitution guarantees a right to asylum, and non-citizens are offered
specific protections under Articles 32 and 50, which state that foreigners legally in the DRC enjoy protections under
the conditions defined by treaties and laws and may enjoy the same rights and liberties as Congolese citizens. The
right to health for migrants is implied by Article 50, however the level of inclusion into the public healthcare system
and planning for UHC is unclear. Undocumented migrants are not protected under Articles 32 and 50. Although the
Constitution guarantees a right to health, this right has not yet been fully realised through legislation and policies
and full implementation of Universal Health Coverage has yet to be achieved.

DEMOCRATIC
REPUBLIC
OF THE CONGO

Constitutional

% Democratic Republic of the Congo, “The Constitution of the Democratic Republic of the Congo,” 2005.
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Legislation

Decades of socio-political unrest leading to a disintegration of the health system in the DRC have resulted in serious
challenges regarding the implementation of policies aimed at improving the health care system and realising UHC.
The constitutional right to health is affirmed in the Public Health Law''?, however no specific provisions are given for
migrants with regard to accessing public healthcare. The impact of migration on health and special needs of migrant
communities is also not considered. The inclusion of migrants in public health initiatives and services is implied by
Article 50 of the Constitution, however the extent of their inclusion is not clarified. Undocumented migrants are not
mentioned in the Public Health Law, and as per Article 50 may not have a right to health. The Law on the Status of
Refugees'" obligates the National Commission for Refugees to ensure that the health needs of asylum-seekers and
refugees are met and provides that recognized refugees have equal access to medical care. Although this implies an
equal right to access public healthcare services, as the provision of equal access is stipulated for recognized refugees,
the status of asylum-seekers is unclear. The Law on the Status of Refugees also stipulates that administrative
restrictions “applicable to foreigners staying in the DRC” may apply.

Policies and Frameworks

The DRC recognises that significant barriers remain towards achieving UHC. As per the Strategy for Strengthening
the System of Health (SSSH)''* and its implementation plan, the National Health Development Plan 2019-2022
(NHDP): Towards Universal Coverage'’, these include limited financing, lack of community participation, poorly
demarcated and regulated health zones, insufficient resources, and absence of Ministry leadership. The NHDP aims
to achieve UHC by the year 2030 by gradually increasing coverage area, financing, human resources, the supply of
essential medicines, as well as improving the health information system and promoting the decentralisation of the
health sector. The NHDP also calls for legislative action to realise the organisation of the public health service and
health financing. Both the SSSH and NHDP are founded on the goal of realising the constitutional right to health
under Article 47. Neither the SSSH nor the NHDP engage with migration or offer any specific provisions towards the
inclusion of migrants in health planning. Overall, the SSSH and NHDP provide concrete steps towards UHC, however
it remains to be seen if these plans will include migrants.

Health screening point between Butembo and Goma, in the Democratic Republic of the Congo’s.
Credit: IOM/Muse Mohammed

" Ministry of Public Health. 2006. “Strategy for Strengthening the System of Health.” http://planificationfamiliale-rdc.net/docs/2_
StrategieDeRenforcementDuSystemeDeSante_SRSS_Juin2006.pdf.

"2 Democratic Republic of the Congo, “Law No. 18/035 of December 13, 2018, Fixing the Fundamental Principles Relating to the Organization of
Public Health,”2018.

3 Democratic Republic of the Congo, “Law No. 021/2002 Of October 16, 2002 On the Status of Refugees in Democratic Republic of Congo,”2002.

4 Ministry of Public Health, “Strategy for Strengthening the System of Health,” 2006.

5 Ministry of Public Health, “National Health Development Plan 2019-2022: Towards Universal Health Coverage,” 2019.
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Figure 8: Democratic Republic of the Congo - documents reviewed
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3.3.5. ESWATINI

e Eswatini: Overall countrylegislative and
policy assessment towards migration-
o4 aware health responses, including the right
to access healthcare services

Policies and frameworks
Policies and frameworks refer tomigration/
do not consider migration/ migrant groups but no
migrant groups or provide specific actions outlined,
right to health services or limited access to
specific services
Mlgratlon-aware Policies and frameworks Policies and frameworks outline M igrants’ right
health system do not consider migration and access to specific services for
. i specific migrant grou to health
planning migrant groups pe grant groups
Health system planning in the Kingdom of Eswatini provides very The right to health is somewhat ambiguous in the Constitution, as
little inclusion or consideration for migrant groups. Section 60 only stipulates that the State must provide basic
The State is obligated to provide basic health care services as per health care services, rather than an inherent right for individuals

Section 60 of the Constitution, however no specific provisions or to have access those services, The Constitution does not provide

GBS SR IR T e e e any specific protections or provisions for non-citizens, so a right to

Health policies and frameworks generally do not consider migrants access health care may not be protected for migrants.

and may specifically limit service availability to citizens. The Refugees Act stipulates that refugee settlements and

Foundational health legislation is primarily procedural. Protectionist reception areas (refugee camps) must provide for the health and

legislation, such as the Persons with Disabilities Act, does promote

) L 3 well-being of refugees, however the provision and specific levels
the right to equal access and non-discrimination framed in

1 n (o . of access to health care services is not specified.
universal terms, however there is no specific inclusion of non-

citizens (migrants).
The National Multisectoral HIV and AIDS Strategic Framework
(NSF) 2018-2023 acknowledges migrants as a key population and

Although health planning documents suggest a gradual move
towards adopting Universal Health Coverage (UHQ), access to
essential healthcare services remains limited to citizens.

The National Multisectoral HIV and AIDS Strategic Framework
(NSF) 2018-2023 recognizes migrants as a key population however

proposes general targeted interventions for priority populations,
however specific interventions for migrant groups and their level of
access to care is not clarified.

Eswatini has separate Immigration and Refugees Acts providing for

no specific provisions are made for including them in access to
services or developing migration-aware and migrant-inclusive

more comprehensive management of migration, although no right interventions.
to health or specific determination of access to health care is As Eswatini moves closer towards implementing UHC, it remains
provided in either Act. to be seen if migrants will be included.

Constitution

The Constitution'® of the Kingdom of Eswatini does not directly provide for a right to health, however Section 60
places an obligation on the State to ensure the provision of basic health care services to the population. Although the
right to access health is not explicitly guaranteed, Section 60 may be interpreted as an implied, albeit limited, right to
health. The right to health in Section 60 is classified as a non-justiciable directive principle of state policy, so it cannot
be enforced by the courts. Fundamental rights and freedoms are protected and extended to every person place
of origin, and these rights are enforceable by the courts. Persons with disabilities enjoy special protections against
discrimination and towards inclusion, and no stipulation is given that only citizens with disabilities are protected. The
Constitution does not provide any specific provisions or inclusions for non-citizens, many rights, protections, and
guarantees are directed towards ‘the population. It is not clear if migrants are included in these rights as members of
the population, or if they are limited to citizens.

16 The Kingdom of Eswatini, “The Constitution of the Kingdom of Eswatini,” 2005.
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Legislation

Legislation in Eswatini shows a gradual move towards the implementation of Universal Health Coverage (UHC)
however this has not yet been realised. The most recent foundational document for health planning is the National
Health Policy of 2006 (NHP)'"’, which provides limited strategies for improving universal health coverage. The NHP
indicates that some services may even become commercialized in order to increase revenue for health services. The
NHP stipulates that essential health services are only available for citizens. Asylum-seekers and refugees are offered
specific protections under the Refugees Act, including the provision that the Minister must ensure the health and
well-being of refugees in encampments. Despite this provision, there is no clear mandate for level of access to health
care for asylum-seekers and refugees within or outside of the camps. Health legislation does not otherwise provide
for a right or guarantee to health, and most legislation specifically limits the availability of services to citizens only.

Policies and Frameworks

Policies and frameworks aiming to advance the health care system and expand universal health access and coverage
generally only include citizens of Eswatini. The impact of migration on health is acknowledged in the National
Multisectoral HIV and AIDS Strategic Framework 2018-2023""8, which identified migrants as a key population
vulnerable to HIV/AIDS, however they are not explicitly included in any proposed strategies or interventions and
their level of access to care and treatment is not made clear. The negative impact of outward migration on health
worker density is examined in the Human Resources for Health Strategic Plan 2012-2017'"°, however the effects
of inbound migration are not evaluated. The National Health Sector Strategic Plan 2008-2013'* aims to move
Eswatini towards full implementation of universal health coverage, including an inclusive and equitable delivery of
services that target vulnerable populations, however this is limited to citizens. Policies for the future of development
in the health sector generally do not engage with migration. The impact of migration on health is not considered, and
no specific provisions are given to how migrants should be incorporated into health care planning. Should universal
health coverage be fully implemented in Eswatini, it is unclear what level of access will be provided to migrants.

Participants of the titiky ritual in the commune of Ambalasoa, Madagascar.
Credit: IOM/Edino Jean Noelson

"7 Ministry of Health, “National Health Policy," 2006.

8 The Government of the Kingdom of Eswatini, “The National Multisectoral HIV and AIDS Strategic Framework (NSF) 2018-2023,"2018.
' Ministry of Health, “"Human Resources for Health Strategic Plan 2012-2017,"2012.

120 Ministry of Health, “National Health Sector Strategic Plan 2008-2013," 2008.
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Figure 9: Eswatini - documents reviewed
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3.3.6. LESOTHO
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Constitutional

The Constitution'' of Lesotho provides for a limited right to health under Section 27 which provides that the State
shall adopt policies aimed at ensuring the highest standard of health. This provision is a non-justiciable principle
of state policy, meaning it cannot be enforced in the courts. Further, this right is only applicable to citizens and is
subject to the economic capacity and development of the State. The Constitution also provides for ensuring safe and
healthy working conditions as well as protection of the environment to assure health and well-being, however these
provisions are also non-justiciable principles of State policy and therefore cannot be enforced. The Constitution
does not provide any specific inclusion of migrants, the fundamental rights provided for in the Bill of Rights (right
to life, right to equality before the law, and equal protection of the law) apply to all persons in Lesotho regardless of

citizenship.

21 The Kingdom of Lesotho, “Constitution of Lesotho,” 1993.
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Legislation

Foundational legislation regarding health care in Lesotho is primarily procedural and does not affirm a right to health,
nor does it tend to engage with migration or offer specific provisions for migrants. Lesotho has adopted separate
legislation for refugees, the Refugees Act 1983'??, which provides for the right to family unification and decriminalises
irregular entry for asylum claimants. Neither the Aliens Control Act of 1966'2 nor the Refugees Act provide a
right to health or specific provisions regarding access to medical care for migrants. The Human Rights Act 1983
promotes non-discrimination and equal enjoyment of fundamental rights and freedoms regardless of national and
social origin, however the right to freedom of movement and place of residence is subject to having legal status in
Lesotho.The Labour Code Order 1992'%* also prohibits discrimination based on nationality in terms of employment,
although specific restrictions are imposed on the employment of foreign workers, such as the requirement to be in
possession of a valid work visa. Abortion, save for in specific instances where the health of the mother or child is at
risk, is criminalised in Lesotho under Part Il of the Penal Code Act of 2012, Failure to disclose HIV status or the
intentional transmission of a sexually transmitted infection (STI), including HIV, is also criminalised.

Policies and Frameworks

Strategic planning and policy frameworks in Lesotho aim to implement Universal Health Coverage (UHC) in adherence
with the constitutional promotion of health as a principle of state policy. The National Health Policy (2011)' lays
the foundation for providing essential health services and introducing a health insurance system; however, these
provisions are limited to citizens. HIV/AIDS is recognised across all health policy initiatives as the most important
priority for health planning givenits high prevalence rates in the country. Asaresult, Lesotho has adopted an aggressive
and comprehensive approach to managing the epidemic. The National HIV & AIDS Policy and National HIV &
AIDS Strategic Plan (2006-2011)'% provide specific guidelines for the inclusion of migrants and other vulnerable
groups in HIV/AIDS interventions. The National HIV & AIDS Strategic Plan also advocates for the development of
specific services and policies aimed at migrants in HIV/AIDS prevention and treatment plans and pushes for their
full inclusion in planning and development. Although the National Health Policy and its implementing strategic
frameworks stipulate that current initiatives towards UHC are limited to citizens, HIV/AIDS policies in Lesotho adopt a
free, accessible, and universal approach to HIV prevention and treatment programmes for all persons in the country
regardless of immigration status.

A woman prepares to return home after collecting medication for her infant daughter.
Credit: IOM/Mpho Seleka

122 Government of Lesotho, “The Refugees Act 1983,"1983.

12 Government of Lesotho, “Aliens Control Act 1966,” 1966.

124 Government of Lesotho, “Human Rights Act 1983 (Act No. 24 of 1983)," 1983.

125 Government of Lesotho, “Labour Code Order 1992, 1992.

126 Government of Lesotho, “Penal Code Act (Act No. 6 of 2012),"2012, at https://lesotholii.org/Is/legislation/num-act/6.
27 Government of Lesotho, “National Health Policy - 2011,"2011.

128 Government of Lesotho, “"NATIONAL HIV & AIDS STRATEGIC PLAN (2006-2011),” 2006.
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Figure 10: Lesotho - documents reviewed
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3.3.7. MADAGASCAR

Macdagascar: Overall country legislative
and policy assessment towards migration-
aware health responses, including the right

to access healthcare services

Policies and fra

Policies and frameworks
do not consider migration/
migrant groups or provide

right to health services

Migration-aware

Policies and frameworks Policies and frameworks outline Migrants’ right
health system do not consider migration and access to specific services for
b migrant grou ecific migrant grou to health
planning grant groups P grant groups

The national immigration law of Madagascar The Constitution and legislative framework in
Madagascar do not provide any specific
protections or provisions for non-citizens.
Although Article 19 of the Constitution provides
for the right to healthcare for all individuals in
Madagascar there is a lack of explicit provision
for non-citizens [1]. As an overarching framework,
the plan for UHC provides a solid foundation for

comprises special provisions for refugees and
stateless persons however, in practice there is no
legal framework on asylum. This is reflected in the
failure to engage with migration across the legal
and policy framework. Protectionist legislation,
such as the Persons with Disabilities Act (Law No.

97-044), promotes the right to equal access and
non-discrimination framed in universal terms,
however there is no specific inclusion of non-
citizens [1]. Similarly Health policies and
frameworks including the national strategies
aiming for Universal Health Coverage, do not

consider migrants.

access, responsiveness, and financial protection
for lower income and poor families [2]. However,
the environment for sustainable financing is
underdeveloped, consistent with the nascent
state of health financing schemes while the
absence of any awareness of or, engagement
with migration undermines the basis of UHC and
jeopardises a migrants’ right to health.

Constitutional

Article 19 of the Constitution of Madagascar'?’ provides for the right to health. The language of that provision does
not limit the enjoyment of that right to citizens and as such would equally apply to migrants. Such an interpretation
can be inferred from the fact that certain rights, especially political rights, are expressly limited to citizens, which is not
the case for the right to health. The Constitution of Madagascar does not have an express provision for the right to
life but this could be implied from the protection of the integrity and dignity of the person. Ironically, Article 8 on the
right to non-discrimination only expressly mentions nationals as being equal under the law, contradicting Article 7
which provides for equal application of the law for all. Without the express provision for the right of migrants to access
healthcare in the Constitution and other foundational legislation rights to access are implicit and can be subject to
interpretation.

12 The Government of the republic of Madagascar, “Constitution of Madagascar_2010,"2010; The Government of the Republic of Madagascar,
“CONSTITUTIONAL LAW N°2007 - 001 OF APRIL 27,2007,” 2007.
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Legislation

The national Immigration Law (Law No. 95-020)'*° of Madagascar comprises special provisions for refugees and
stateless persons however, in practice, there is no concrete asylum system in place. Madagascar has a comparatively
small number of asylum-seekers and refugees, yet the absence of a functioning legal framework on asylum and lack
of explicit provision of protective and supportive rights mean that the position of migrants is precarious. Legislative
texts make no clear reference to permanent residency for example and in order to transfer from one job to another,
foreigners must declare their change of status to the Ministry of Labour, Employment, Public Services and Social
Legislation for validation . Legislation concerning health indicates that migrants, regardless of their migratory status,
have the same access to government-funded health care as Malagasy citizens. However, this is not explicitly stated
and there is no consideration of the specific health needs and challenges of migrants. Similarly, migrant workers have
the same access as citizens to social protection according to the Law on the Labour Code (Law No. 2003-004)'?
yet this remains implied. Protectionist legislation, such as the Persons with Disabilities Act (Law No. 97-044)'33 ,
also provide the right to equal access and non-discrimination framed in universal terms, yet does not state that this
excludes or, importantly, includes migrants. Finally, Madagascar does not have a strategy to combat discrimination
against migrants, which means that while the country does not expressly prevent migrants from accessing healthcare
and other services, migrants face weak protection and an ambiguous provision of rights.

Policies and Frameworks

Health policies and frameworks including the national strategies aiming for Universal Health Coverage (UHC) in
Madagascar, do not consider migrants. As with the legislation, there is no explicit exclusion of migrants. As part of
the implementation of UHC, Madagascar developed the UHC National Strategy'**, and adopted the decree on the
creation, organization, and operation of the National Solidarity Fund for Health. However, there is no reference
to migration or migrants. The National Policy of Community Health, 2017'* and the National Social Protection
Strategy (NSPS) for 2019-2023'* both focus on addressing poverty and vulnerability as central to meeting the
relevant SDGs and achieving UHC. With a commitment to “optimize equitable access to healthcare for the entire
Malagasy population”, the reinforming of a right to health for all, which includes non-citizens is evident but yet,
remains implicit.

Furthermore, it is unclear how UHC will be achieved with the current financial barriers as well increasing levels of
poverty in the country. The National Social Protection Strategy 2019-2023'%, for example, was originally approved
with the commitment to expand UHC in the country to reach half a million poor families. Madagascar’s policies and
frameworks suggest the presence of an enabling policy environment for achieving UHC and the right to health
for migrants. However, the absence of explicit provision in the legislative framework of the country of the rights of
migrants and for protection against discrimination combined with the nascent state of health financing schemes,
means the ambitions of UHC are undermined.

130 The Government of the republic of Madagascar, “Law No. 95-020 of July 24, 1995 Amending Law No. 62-006 of June 6, 1962 Establishing the
Organization and Control of Immigration.,” 1995.

Government of the Republic of Madagascar, “Law No. 2003-044 on the Labour Code,” 2003; Government of the Republic of Madagascar, “Law
No. 62-006 of June 6, 1962 Establishing the Organization and Control of Immigration,” 1962.

132 Government of the Republic of Madagascar, “Law No. 2003-044 on the Labour Code.”

133 Ministry of Population and Social Affairs, “LAW N° 97-044. Persons with Disabilities,” 1997.

3% Government for the Republic of Madagascar, “NATIONAL STRATEGY ON UNIVERSAL HEALTH COVERAGE December 2015, 2015.

135 Government for the Republic of Madagascar, “Politique Nationale de Sante Communautaire a Madagascar,” 2017.

136 Ministries of Population, of Social Protection and Promotion of Women, “The National Social Protection Policy (PNPS),” 2015.

Ministries of Population, of Social Protection and Promotion of Women, “National Social Protection Strategy (SNPS) 2019-2023,"2019.
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Figure 11: Madagascar - documents reviewed
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3.3.8. MALAWI
Malawi: Overall country legislative and
policy assessment towards migration-

aware health responses. including the right

to access healthcare services

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services
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138 Republic of Malawi, “National Strategic Plan for HIV and AIDS 2020-2025,” 2020, at http://www.aidsmalawi.org.mw/view-resource/National%20
Strategic%20Plan%20for%20HIV%20and%20AIDS%202020-25%20Final.pdf; Republic of Malawi, “National Strategic Plan for HIV and AIDS
2015-2020,"2015.

3 Republic of Malawi, “National Strategic Plan for HIV and AIDS 2015-2020," 123.

40 Republic of Malawi, “National Health Policy," 2017, at 12.
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Constitution

The Malawian Constitution™' does not consider health as a right but as a matter of national policy and an objective
thatthe government’shall actively promote’ Migrants are neither explicitly excluded nor included. However, regarding
equality and non-discrimination provisions, discrimination against persons in any form is prohibited, including based
on nationality.

Legislation

Most legislation neither explicitly includes nor excludes foreign nationals. In its ‘fundamental principles, the 2000
Employment Act'* states at Section 5/1 that “no person shall discriminate against any employee or prospective
employee on the grounds of race, colour, sex, language, religion, political or other opinion, nationality, ethnic or social
origin, disability, property, birth, marital or other status or family responsibilities in respect of recruitment, training,
promotion, terms and conditions of employment, termination of employment or other matters arising out of the
employment relationship”. It can, therefore, be assumed that health-related sections of the Act ought to be applied to
migrants in the same way as to citizens. In a 2016 audit of Malawian immigration law and the 2015 Prisons Act'®, it
was found that “no exceptions or exclusions are made for the treatment of migrant detainees, budgetary and resource
allocations must by law be extended to include migrant detainees on the same basis as all other prisoners held in a
particular facility“'**.

Section 4(e) of the 1964 Immigration Act and subsequent amendments'* prohibits entry into Malawi of “any person
who is infected, afflicted with or suffering from a prescribed disease, unless he is in possession of a permit issued
by the Minister, or any person authorized by the Minister, to enter and remain in Malawi issued upon prescribed
conditions and complies with such conditions”. Malawi's 1998 Refugee Act'* outlines an encampment policy.

Policies and Frameworks

Malawi’s health policies show a mixed pattern, with some policies not mentioning migrants at all (but also not
explicitly excluding them) and others which comprehensively include mobile populations as well as including
interventions catering to the specific needs and vulnerabilities of mobile populations. The National Strategic Plan
for HIV and AIDS 2015-2020"% and 2020-2025'® are by far the most migration-aware of the policies reviewed,
consistently referring to migrants as a key population. Malawi’s Health Policy of 2017'* outlines that the rights of
healthcare users and their families, providers, and support staff shall be respected and protected. Principle 2.5.1
refers to a‘Human Rights and Equity Based Approach; ensuring respect for human rights and fundamental freedoms
including the right to life, human dignity, equality, and freedom from any form of discrimination. Therefore, all the
people of Malawi shall have access to health services without distinction of ethnicity, gender, age, disability, sexual
orientation, mental and health status, religion, political belief, economic, socio-cultural condition or geographical
location. Importantly, the Health Policy of 2017 considers ‘migrants’ as well as ‘internally displaced populations’
as ‘vulnerable populations’; whilst again not specifically referring to migrants, the policy frequently refers to ‘other
vulnerable groups, recognising the importance of addressing their needs. The National Sexual and Reproductive
Health and Rights (SRHR) Policy 2017-2022"° refers generally to ‘persons; with no specific mention of migrants.

1 Republic of Malawi, Constitution of the Republic of Malawi 1994 (Amended 2017), 2017.

142 Republic of Malawi, Malawi - Employment Act No 20 of 2000, 2000.

43 Republic of Malawi, “Prisons Act,’ revised and consolidated 2015 1956, at https://www.malawilii.org/akn/mw/act/1955/9/eng@2014-12-31.

144 SALC, “Malawi Immigration Law Audit," at 14, 2016, at https://www.southernafricalitigationcentre.org/wp-content/uploads/2017/08/Malawi-
Immigration-Audit_FINAL_20-05-16.pdf.

145 Republic of Malawi, Immigration Act 1964 (with Amendments till 1988), 1964.

146 Republic of Malawi, “Refugee Act,” 1998, at https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/86510/97721/F1504548531/MWI186510.pdf.

47 Republic of Malawi, “National Strategic Plan for HIV and AIDS 2015-2020."

148 Republic of Malawi, “National Strategic Plan for HIV and AIDS 2020-2025"

14 Republic of Malawi, “National Health Policy,” 12.

150 Republic of Malawi, “National Sexual and Reproductive Health and Rights (Srhr) Policy 2017-2022," 2017, at https://malawi.unfpa.org/sites/
default/files/pub-pdf/SRHR%20POLICY%20FINAL.pdf.

43




Migrants’ Rights to Healthcare Services: A Legislative and Policy Review for Southern Africa | August 2022

Figure 12: Malawi - documents reviewed
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3.3.9. MAURITIUS
Mauritius: Overall countrylegisiative and
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Constitutional

The Constitution of Mauritius does not stipulate an explicit right to health. The Mauritian government’s Voluntary
Review of the Global Compact for Safe, Orderly and Regular Migration (GCM) of 20212 confirms that in relation
to Universal Health Coverage (UHC) “migrants working in Mauritius are treated on equal footing as regards to their
Mauritian counterparts.” '3 However, this applies only to documented migrants, not to those who either arrived
without documentation or have arrived regularly but subsequently become undocumented. Moreover, without the
clear provision for migrants’ rights to health in the Constitution or any protective legislation the confirmation in the
voluntary review is not strong enough.

1 Republic of Mauritius, “Constitution of Mauritius,” 2016, at https://www.constituteproject.org/constitution/Mauritius_2016.pdf?lang=en.

32 Republic of Mauritius, “National Voluntary Review of the Republic of Mauritius Implementation of the Global Compact for Safe, Orderly
and Regular Migration (GCM) August 2021,"2021, at https://migrationnetwork.un.org/system/files/docs/Mauritius%20-%20National%20
voluntary%20GCM%?20review%20%28August%202021%29.pdf.

33 Republic of Mauritius, “National Voluntary Review of the Republic of Mauritius Implementation of the Global Compact for Safe, Orderly and
Regular Migration (GCM) August 2021,"15,16.
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Legislation

Legislation in Mauritius tends to engage with migration and the rights of migrants only in terms of health risks and
regulating the entry of migrants. The Immigration Act,”** for example while revised as recently as 2020 continues
to include travel restrictions in the country including stay and residence restrictions for people living with HIV. While
the Government has committed to revising this when considered alongside the HIV and AIDS Act 2006'*° as well as
the Occupational Safety and Health Act, 20056 there are serious gaps in respect of protecting and promoting the
right of migrants to health. The Mental Health Act'>” provides for access to specific services for migrants, but does
not address the lack of rights afforded to migrants in law. Overall, some of these pieces of legislation typically refer to
‘persons’ and ‘patients’ rather than specifically stating whether they apply to citizens and/or non-citizens. However,
the omission of migrants’rights to health in general is a significant gap.

Policies and Frameworks

Similar to the country’s legislative approach, policies and frameworks in Mauritius do not explicitly engage with
migrants’ rights to health and instead rely on implicit references to ‘health for all' The Health Sector Strategic Plan
2020-2024'°¢ for example is based on the goal of UHC and provides specific directives in terms of incorporating the
needs of migrants yet does not capture this in terms of a right to health. The National Occupational Safety and Health
Policy 2015"*° meanwhile states that “the legislative framework shall give adequate coverage to migrant workers,
disabled persons and ageing workers." This is supported by the country’s Voluntary Review of the Global Compact
for Migration (GCM) for 2021 and update for 2022'¢°, which affirms the equal treatment of migrants working in
Mauritius. However neither of these documents address the issue of undocumented migration and a right to health.
The Migration and Development Policy of 2018 provides a core focus on the challenges and opportunities posed
by the further integration of migration into development and yet also does not explicitly provide for migrants’ rights
to health. Overall, policies reviewed here rarely consider the specific health needs and vulnerabilities of migrants or
those of particular sub-categories of migrants.

MWAMI
BORDER POST

Trader at Mwami border post in Zambia.
Credit: IOM Zambia 2021

>4 Republic of Mauritius, The Immigration Act, 2022.Republic of Mauritius, The Immigration Act, 2022.

155 Republic of Mauritius, HIV and Aids Act 2006, 2006.

156 Republic of Mauritius, “National Occupational Safety and Health Policy Mauritius,”2015.

157 Republic of Mauritius, Mental Health Care (Amendment) Act 2019, 2019.

158 Republic of Mauritius, “Health Sector Strategic Plan 2020-2024," 2020, at https://health.govmu.org/Communique/HSSP%20Final%2015%20
September%202020.pdf.

158 Republic of Mauritius, “National Occupational Safety and Health Policy Mauritius.”

160 Republic of Mauritius, “National Voluntary Review of the Republic of Mauritius Implementation of the Global Compact for Safe, Orderly and
Regular Migration (GCM) August 2021."
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Figure 13: Mauritius - documents reviewed
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3.3.10. MOZAMBIQUE

Mozambicue: Overall countrylegislative
and policy assessment towards migration-
aware health responses, including the right

to access healthcare services
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Constitutional

The Constitution of Mozambique'®' focuses on the rights of citizens to access public healthcare with no mention of
migrant groups.

Legislation

Despite the limitations set by the Constitution'® in terms of access to health for migrants, key provisions and support
for refugees and migrants have increased including through the implementation of national development strategies,
which recognise migration as a key driver of development. This also reflects the Government of Mozambique's active
participation in regional, continental and global migration cooperation and consultative mechanisms.

61 The Republic of Mozambique, “Mozambique Constitution 2004 (Rev 2007)."
62 The Republic of Mozambique, “Mozambique Constitution 2004 (Rev 2007)."
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The national legal framework for refugee protection in Mozambique - the Refugee Act No. 21/ 1991 and the
ensuing Decree 33/2007'% - fails to explicitly state a right to access public healthcare for refugees. However, given
that the determination of refugee status is in line with the provisions of the 1951 Refugee Convention and the 1969
Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU Convention) access to public
healthcare is implied. Other legislation sets out the rights and freedoms of citizens in terms of political, social, cultural
and economic realities, including through revisions to the Penal Code under Law No. 35 of 2014'%*, and can also be
taken to refer to non-citizens and refugees. However, although legislative limitations do not explicitly deny the right
to healthcare for migrants there are restrictions on the freedom of movement and choice of residence for refugees
and asylum seekers.

Policies and Frameworks

The Government of Mozambique has an increasingly comprehensive evidence-based approach to migration
governance, largely promoting a whole-of government and whole-of-society approach. The rights of migrants to
access healthcare are routinely acknowledged in strategic plans and frameworks where the provision of healthcare
for all is identified as priority. The National Health Sector Strategic Plan'®® sets out a vision for Universal Health
Coverage (UHC) as dependant on the provision of quality healthcare for all. However, the Five-year Government
plan (2020-2024)' and the Strategic Plan for HIV and AIDS response (2021)'%” do not explicit state the right to
health and like much of the legislation this is implied rather than explicit.

Figure 14: Mozambique - documents reviewed
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status
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P mention of nationality or legal status.

Law No. 5/93 of 1993 (aliens) 1993 l}pproved and
implemented
o Approved and

Law 19/2014: Penal Code Revision Act 2014 B No mention or engagement with migration.
implemented

163 U. N. H. C. for The Ministry of Home Affairs, “"Mozambique: Act No. 21/91 of 31 December 1991 (Refugee Act)” (Government of Mozambique,
1991), at 199.

% Republic of Mozambique, “Law No. 35/2014,' 2014, at 35.

165 The Ministry of Health Mozambique, “National Health Sector Strategic Plan (PESS, 2014-2019),"2014.

1% Republic of Mozambique, “Five-Year Government Plan (2020-2024) Plano Quinquenal Do Governo (PQG)," 2020.

7 Ministry for Health Mozambique, “VERSAO-APROVADA_Componente-Estrategica-Do-PEN-V.Pdf" 2021.
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3.3.11. NAMIBIA

Namibia: Overall country legislative and
policy assessment towareds migration-
aware health responses, including the right
to access healthcare services

Policies and frameworks
do not consider migration/
migrant groups or provide

right to health services
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Constitutional

Namibia does not have a constitutional provision providing for the right to health, however the Constitution'®does
provide for the protection of health as a principle of state policy, stating at Article 95 that “the State shall actively
promote and maintain the welfare of the people by adopting, inter alia, “policies aimed at...ensurance [sic] that every
citizen has a right to fair and reasonable access to public facilities and services in accordance with the law".

168 Republic of Namibia, “Namibia’s Constitution of 1990 with Amendments through 2010,"2010, at https://www.constituteproject.org/
constitution/Namibia_2010.pdf.

52




Migrants’ Rights to Healthcare Services: A Legislative and Policy Review for Southern Africa | August 2022

Legislation

The 2015 National Health Act'® states that “the Minister must, within the limits of available resources (a) provide
efficient, cost effective, appropriate and comprehensive quality health services at different levels of care”. It further
states at Section 40.1. (a) and (b) that “every person in Namibia has access to a state hospital or a state health service
and is entitled, subject to this Act and to such hospital rules as may be made as contemplated in section 34(2)(b), to
(a) receive treatment or other medical care; and (b) benefit from any of the health services established under this Act”.
The Act also makes provisions for treatment in public hospitals for “a person who is not a Namibian citizen or who has
not lawfully been admitted to Namibia for permanent residence”. While this does not explicitly include persons who
may have entered Namibia irregularly or who may have become irregular once in Namibia, it also does not explicitly
exclude such persons.

The Refugee Control and Recognition Act'’® stipulates at Section 19 that refugees must reside in designated
areas'”". The Act states that recognized refugees and protected persons, subject to the provisions of the Act “(a)shall
be entitled to the rights conferred, and be subject to the duties imposed, by - (i) the provisions of the UN Convention
on Refugees, 1951, which are set out in Part | of the Schedule to this Act; and (ii)the provisions of the OAU Convention
on Refugees, 1969, which are set out in Part Il of the Schedule to this Act” 72 However, the Act’s Schedule excludes
Article 23 of the UN Convention on Refugees (according to which “refugees are entitled to the same treatment as
nationals of their host State as regards public relief, which includes health care”). '3

The 1993 Immigration Control Act'’* through Section 39.2 prohibits entry into Namibia where “such person is likely
to become a public charge by reason of infirmity of mind or body, or because [...] such person is a mentally ill or
physically afflicted person, unless in any such case the person concerned or the person accompanying him or her
or any other person gives security to the satisfaction of the Minister for the permanent support in Namibia of such
mentally ill or afflicted person or for such person’s removal from Namibia when so authorized by a tribunal under this
Part; (e) such person is infected or afflicted with a contagious disease or is a carrier of such a virus or disease, as may
be prescribed”. However, as IOM Southern Africa notes, “in practice migrants are not required to provide test results of
their affliction to these diseases including HIV/AIDS and there has not been a reported incidence of migrants being
barred from entering Namibia on the basis of their health status”'”>.

Policies and Frameworks

Health Policies tend to be relatively migration-aware in as far as they not only mention migrants and mobile
populations as key or vulnerable populations but also the need for interventions and services adapted to mobility.
However, in the policies reviewed here there is not a high level of detail about what such services should look like.

12 Republic of Namibia, “National Health Act 2 of 2015,"2015.

170 Republic of Namibia, “Namibia Refugees (Recognition and Control) Act, 1999 (Act 2 of 1999) | Namibia Legal Information Institute,” 1999, at
https://namiblii.org/akn/na/act/1999/2/eng@1999-03-194#sec_18.

71" Republic of Namibia, “Namibia Refugees (Recognition and Control) Act, 1999 (Act 2 of 1999) | Namibia Legal Information Institute”

172 Republic of Namibia, “Namibia Refugees (Recognition and Control) Act, 1999 (Act 2 of 1999) | Namibia Legal Information Institute”

173 https://www.unicef.org/eca/sites/unicef.org.eca/files/UNICEF%20Advocacy%20Brief%20Health.pdf

74 Republic of Namibia, Immigration Control Act, 1993.

75 |OM, “Migrants’ Right to Health in Southern Africa,” 18.
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Figure 15: Namibia - documents reviewed
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3.3.12. SEYCHELLES

Seychelles: overall country
assessment towarcds migration-
aware healthresponses

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services
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The Constitution of the Republic of the Seychelles'’® recognises a right to health but explicitly limits this to citizens.
The predominant use of the language of ‘citizens’ and/or ‘Seychellois’ means that even though the Constitution
provides for the equal rights and protection from ‘all types of discrimination’ and Section 15.1 states that “everyone
has a right to life and no one shall be deprived of life intentionally” it cannot be assumed to support a migrants' right
to health.

SEYCHELLES

Constitution

Legislation

The legislative framework of the Republic of Seychelles indicates that there is very limited engagement with migration
and where migrants are considered this is either in terms of a threat to public health or in terms of their role as migrant
workers. The Immigration Decree'”?, for example refers to “prohibited immigrants’ - being non-citizens who may
be carrying a contagious disease and would pose a risk to citizens of Seychelles. Article 26 of the Public Health Act
of 2015'% similarly provides for the medical examination (with or without consent), detention and quarantine of
persons entering the Seychelles who may be carrying an infectious disease. In contrast, the protective legislation

76 Republic of Seychelles, “Constitution of Seychelles” (Republic of Seychelles, 1993).
77" Republic of Seychelles, Immigration Decree, 1981.
78 Republic of Seychelles, “Public Health Act, 13 of 2015,"2015.
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of the Employment Act of 1995'”° establishes the principle of equality of treatment through providing for migrant
workers under the same terms and conditions of employment as Seychellois workers. This implies that all labour laws
apply equally to migrant workers. Overall, legislation is shaped by a view to securitising migration. To ensure that
migrants are able to access their rights to life and be protected from discrimination as provided in the Constitution
there needs to be a stronger focus in the legislative framework on migrants rights - as stated rather than implied.

Policy & Frameworks

Although migration has remained largely absent from legislation and some policies there are indications that this
is changing, particularly with the increasing focus on achieving Universal Health Coverage and the SDGs. The 2019,
Labour Migration Policy'° for example, highlights the integral role of migrant workers in the country and seeks to
address the lack of social protection for this group recognising the importance of access to healthcare for all. Both
economic and social aspects of migration governance are also integral components of Seychelles’ Vision 2033'®",
which addresses the social impact of migration on the country both in terms of opportunities and current challenges.
The challenges in terms of concerns around the regulation of migrant labour as well as the opportunities for the
development of Seychelles reflect the current situation in the country in terms of how policy engages with migration.
On the one hand, Vision 2033 along with The National Strategic Plan for HIV and AIDS and Viral Hepatitis 2019'#2
and The Decent Work Country Programme 2019-2023'% programme mainstream migration into planning for
health and work initiatives. On the other however, there is a lack of clear directives in terms of migrants’ rights to
health and a specific focus on how these rights can be realised as a part of UHC . This means that there is still a way to
go to ensure access to health for all.

Client is screened for TB at the occupational health unit at Ressano Garcia border crossing.
Credit: IOM/Moayad Zaghdanci

7 Republic of Seychelles, “Employment Act of 1995” (Republic of Seychelles, 1995).

180 MEICS, “National Labour Migration Policy” (Republic of Seychelles, 2019).

8 Republic of Seychelles, “Vision 2033,"2019, at http://www.finance.gov.sc/uploads/files/Vision_2033.pdf.

82 Republic of Seychelles, “National Strategic Plan for HIV, AIDS and Viral Hepatitis 2019-2023. Seychelles” (National AIDS Council, Republic of
Seychelles, 2019).

8 Republic of Seychelles, “Seychelles Decent Work Country Programme 2019-2023,"2018.
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Figure 16: Seychelles - documents reviewed
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3.3.13. SOUTH AFRICA

South Africa: Overall countrylegislative

‘ and policy assessment towards migration-

J aware health responses, including the right
to access healthcare services

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services
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\
SOUTH AFRICA

Constitution

In line with the internationally recognised right to access health services, South Africa’s laws, policies and guidelines
provide a rights-based framework for delivery of health care services. As enshrined in the Bill of Rights in the South
African Constitution®, all persons - including migrants - in the country have equal rights to life, dignity, freedom,
security and health care. Section 27 of the Constitution guarantees everyone the right to access basic health care
affirming that “everyone has the right to have access to health care services, including reproductive health care”and
that “no one may be refused emergency medical treatment”. It obliges the “state to take reasonable legislative and
other measures within its available resources, to achieve the progressive realization of each of these rights” (Republic
of South Africa 1996: 220).

8 Republic of South Africa, “Constitution of the Republic of South Africa [No. 108 of 1996]," 1996.
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Legislation

The right to access healthcare services for all in South Africa has been given effect to through legislation and has been
further interpreted through judgments from the South African courts, including the Constitutional Court. In terms of
South African law and jurisprudence, all people in South African - including migrants — are entitled to access basic
healthcare services and migrants without a South African identity document should not be prohibited from accessing
antiretroviral treatment (ART) at any public health facility. This has been clarified by the National Department of
Health (NDoH) in a series of memos and directives'®. The Constitutional right to health for all is given effect through
the National Health Act'¢, which acknowledges the particular health needs of vulnerable groups, including women,
and provides for free healthcare for all pregnant and lactating women and children under the age of six. This right is
also echoed in the Refugee Act (130 of 1998)'®” which affords refugees the same legal entitlements (except political
rights) as South Africans and, the Promotion of Equality and Prevention of Unfair Discrimination Act (4 of 2000)%¢,
which prohibits “unfairly denying or refusing persons access to health care facilities” on any listed ground (such as sex,
social origin etc.)'® However, the development of rights-based and migrant-aware frameworks, policies and laws in
South Africa are matched by an increasingly restrictive and securitised approach to migration and migrant’s rights —
including to healthcare. This includes the Refugee Amendment Act of (11 of 2017)'*° and associated regulations
(2018)'™'" both of which came into effect on 1 January 2020, as'*> White Paper on International Migration (2017)',
which repeal rights previously afforded to refugees and migrants and increases the challenges migrants face in
managing/accessing a regular migration status and, in turn, reducing access to basic services including health

. The amendments also pave the way for a possible encampment policy in South Africa, which garnered support at
the August 2022 ruling party (African National Congress) policy conference. The introduction of major health reforms
including through the'**'%, will also impact all aspects of healthcare access, including those associated with the HIV
and TB response, and excludes the majority of migrants from coverage'. This is evident, for example, in Chapter 2
(4.2), which states: “An asylum seeker or illegal foreigner is only entitled to (a) emergency medical services; and (b)
services for notifiable conditions of public health concern”*” and Clause 6.4.2 which states “This clause also provides
that an asylum seeker or illegal foreigner is only entitled to emergency medical services and service for notifiable
candidates of public health concern”®8. These clauses have been met with criticism from civil society groups at the
Bill's parliamentary public consultation process. It, therefore, remains to be seen what the final piece of legislation will
include in relation to access to health for migrants and asylum seekers.

'8 The National Department of Health, “Revenue Directive- Refugees/Asylum-Seekers with or without a Permit.,” 2007.

National Department of Health, Republic of South Africa, “National Health Act, 2004. No. 61 of 2003:” (Pretoria: National Department of Health,

Republic of South Africa, 2003).

187 The Republic of South Africa, “The Refugees Act No. 130 of 1998" (The Government Gazette, 1998).

188 The Republic of South Africa, “Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000," 2000.

18 The Republic of South Africa, “Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000”; The Republic of South Africa, “The

Refugees Act No. 130 of 1998

National Department of Home Affairs, “Act No. 11 of 2017: Refugees Amendment Act, 2017, 2017.

Government of the Republic of South Africa, “Constitution Seventeenth Amendment Act,”2013; The National Department of Health, “Revenue

Directive 2007 Circular.”

192 Department of Home Affairs, “White Paper on International Migration for South Africa,” 2017.

1% The Republic of South Africa, “The Refugees Ammendment Act of 2017, 2017; Department of Home Affairs, “White Paper on International
Migration for South Africa”; Government of the Republic of Sout, “REFUGEES ACT, 1998 (ACT NO. 130 OF 1998) REFUGEES REGULATIONS,” 2019.

1% The Republic of South Africa, “National Health Insurance Bill," 2019.

1% The Republic of South Africa, “National Health Insurance Bill."

1% The Republic of South Africa, “National Health Insurance Bill."

197 The Republic of South Africa, “National Health Insurance Bill."

1% The Republic of South Africa, “National Health Insurance Bill."
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Policies and Frameworks

The development of policies, strategic plans and frameworks in South Africa echo the mixed response to migration
and migrants’rights to health. Some, such as the draft National Labour Migration Policy for South Africa (2022)'°
and the National Development Plan*® provide comprehensive and far-reaching plans for reaching goals for the
attainment of the SDGs and for South Africa to move towards UHC. Others, however, fail to engage with migration.The
National Adolescent Sexual and Reproductive Health and Rights (SRHR) Framework Strategy (2014-2019)*"'
and the National Strategic Plan for the Prevention and Control of Non-Communicable Diseases 2020-2025)*
both provide comprehensive plans, which aim to move South Africa closer to meeting the SDGs and achieving UHC
and do not consider migration, migrants’ access to health or how migration should be factored into interventions
and public health responses. In this way, South Africa’s policies, as with its legislation provide the aims and strategies
for achieving UHC yet, include limitations on access for migrants, which will render migrants more vulnerable and
impede the attainment of UHC. This is shown, for example in the clauses in the National Health Insurance Bill**
which restrict asylum seekers to emergency healthcare”.

Occupational health unit at Ressano Garcia border crossing.
Credit: IOM/Moayad Zaghdanci

1% Department of Employment and Labour, “National Labour Migration Policy 2021 2. 2021.

South Africa and National Planning Commission, Our Future: Make It Work: National Development Plan, 2030 (Pretoria: National Planning
Commission, 2021).

The Department of Social Development, “National Adolescent Sexual and Reproductive Health and Rights Framework Strategy,” 2015.
National Department of Health, “NATIONAL STRATEGIC PLAN FOR THE PREVENTION AND CONTROL OF NON-COMMUNICABLE DISEASES 2020-
2025,"2022.

203 The Republic of South Africa, “National Health Insurance Bill.”

204 The Republic of South Africa, “National Health Insurance Bill”
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Figure 16: South Africa - documents reviewed
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3.3.14. TANZANIA
Tanzania: Overall country legislative and
policy assessment towards migration-
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planning

There is a clear absence of migration-aware health systems Legislation in Tanzania does not expressly provide for the
planning in Tanzania's national health policies and right to access to healthcare services for migrants.
development plans. The Constitution provides for the right to life and non-
While the language of healthcare for all is applied, discrimination, on the grounds that ‘all human beings are
provisions are made for “citizens” without reference to the born free and equal’ and provides that ‘every person has

rights of non-citizens (migrants), meaning that there is no the right to live and to the protection of his life by the
society in accordance with the law’.

The One Stop Border Post Act no. 17 of 2015 deals
directly with migration in terms of providing for a legal
and institutional framework for goods, people and
vehicles crossing the Tanzanian border. While the Act is

direct provision for migrants’ right to health.

Awareness of migration and engagement with the needs
and rights of migrants in the third National Five Year Plan
(FYDP Ill) for the period 2021/2026 - the latest

implementation plan for the Tanzania Development Vision : o a = F 5
more inclusive in referring to “citizen resident or refugee’

Sl b there is no mention of the right of migrants to access

Despite the prioritisation of health and “access for all” in

healthcare.
the Tanzania's overall Development Vision 2025 (TDV The failure to explicitly recognise the rights of migrants in
2025) it is unlikely this can be achieved without engaging Tanzania’s health policies and associated strategic plans
with migration and the failure to explicitly state their rights means that migrant’s rights to health are only implied and
to health. not guaranteed.

Constitutional

The Constitution?® of Tanzania provides for non-discrimination, on the grounds that “all human beings are born free
and equal” Section 14 of the Constitution further provides that “every person has the right to access health services".
While there is no specific provision on the right to healthcare for migrants in the Constitution, migrants may find
recourse and protection through the Constitutional provisions of the right to health, the right to life and the right
to non-discrimination as enforceable rights in the Constitution. Section 14 of the Constitution provides that “every
person has the right to live and to the protection of his life by the society in accordance with the law”. This is supported
by the fact that Tanzania is also party to international and regional instruments and, while as a dualist state these are
not directly legally enforceable, they are persuasive and thus shape and influence the Bill of Rights and its application,
as well as that of other domestic legislation. Access to healthcare is further addressed through Tanzania’s legislation
and policies although predominantly using the language of “Citizens.” Without the express provision for the right of
migrants to access healthcare in the Constitution and other foundational legislation, rights to access are implicit and
can be subject to interpretation.

205 The Government of the Republic of Tanzania, “THE CONSTITUTION OF THE UNITED REPUBLIC OF TANZANIA, 1977 (Amended in 1995)," 1995, at
19.
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Legislation

The 1998 Tanzanian Refugees Act>*® empowers the Minister to make rules that regulate “the reception, transfer,
residence, settlements, treatment, health and well-being of asylum seeker or refugee”. However, there is no reference to
the right to health or wellbeing, as is also the case in the Immigration Act 1995%°7 and the Immigration (Amendment)
Regulations 2016%¢, Although The Non-Citizens (Employment Regulation) Acts 2015 and 2016%'° provide for
the right of non-citizens, including refugees, to work with specific conditions and requirements, the Occupational
Health and Safety Act (2003)?'" does not include migrants and refugees in terms of provisions for their health, welfare
and safety at work. The 2010 Disability Act*'> provides more scope for deducing a migrant’s right to health whereby
Article 26(1) provides that:“Every person with a disability shall have the right to enjoy the attainable standard of health
care services without any discrimination”. Although there is again no specific reference to migrants, “every person”can
be seen as inclusive of migrants. This is also the case with the HIV and AIDs (Prevention and Control) Act, 2008°"
which, in creating a legal framework to respond to HIV/AIDS provides that ‘every person’ has the right to testing and
treatment. However, this is contradicted by the Public Health Act 2009%'*, which restricts the right to healthcare
to “all citizens of Mainland Tanzania” and the Health Policy 20172', which only refers to migrant health services in
terms of the risks of disease posed by cross-border migrants at the country’s borders. There is little awareness of or
engagement with migration or migrants access to health. The language throughout refers to citizens. While, there is
reference to vulnerable groups requiring more access and specific health care asylum seekers, refugees and migrants
are not listed. The only two references to migrant health services and migrant health generally are, in fact, in relation
to porous borders and port health services and the need for further securitised borders. Finally, The One Stop Border
Post Act no. 17 of 2015%'¢ deals directly with migration in terms of providing for a legal and institutional framework
for goods, people and vehicles crossing the Tanzanian border. While the Act is more inclusive in referring to ‘citizen
resident or refugee’ there is no mention of the right of migrants to access healthcare.

Policies and Frameworks

The current Health Sector Strategic Plan 2021-2026, (HSSP V)*'7 has been developed to guide the continued
transformation of the health sector, to address the increasing demand for decentralised, affordable, equitable and
quality health services. While the language throughout is premised on healthcare for all, the use of ‘citizen” without
direct reference to the rights of non-citizens (migrants) means that, like the Constitution and Legislation there is no
direct provision for migrants’ right to health. As with the Health Policy of 20172'¢ there is only reference to cross-
border migrants in relation to public health threats posed by a lack of border security and lack of healthcare services
at points of entry. Furthermore, awareness of migration and engagement with the needs and rights of migrants in the
third National Five Year Development Plan (FYDP lll) for the period 2021/2026%° - the latest implementation plan
for the Tanzania Development Vision 2025%%° - is completely absent. Therefore, despite the prioritisation of health
and‘access for all'in the Tanzania'’s overall Development Vision 2025 (TDV 2025)>*' it is unlikely this can be achieved
without engaging with migration and the failure to explicitly state their rights to health.

206 The Government of the Republic of Tanzania, “THE REFUGEES ACT, 1998," 1998.

27 The Government of the Republic of Tanzania, “The Immigration Act,” 1995.

208 Government for the Republic of Tanzania, “IMMIGRATION ACT CAP 54 2016, 2016.

2% The Government of the Republic of Tanzania, “The Non-Citizens (Employment Regulation) Act,” 2015.

° Government for the Republic of Tanzania, “The Non-Citizens (Employment Regulation) Act (Cap 436) 2016,"2016.

! The Government of the Republic of Tanzania, “The Occupational Health and Safety Act, 2003,” 2003.

2 Government of the Republic of Tanzania, “The Persons with Disabilities Act, No. 9 of 2010,"2010.

3 Government for the Republic of Tanzania, “The HIV and AIDS (Prevention and Control) Act 2008,” 2008.

4 Ministry of Health and Social Services, “Public Health Act,"2009.

5 Ministry of Health, Community Development, Gender, Elderly and Children, “Tanzania National Health Policy_2017_,"2017.

5 Government for the Republic of Tanzania, “The One Stop Border Posts Act No 17 of 2015,"2015.

7 Ministry of Health, Community Development, Gender, and Elderly and Children, “Tanzania-Health-Sector-Strategic-Plan-V-17-06-2021-Final-
Signed.Pdf; 2021.

218 Ministry of Health, Community Development, Gender, Elderly and Children, “Tanzania National Health Policy_2017_"

219 Ministry of Finance and Planning, “National Five Year Development Plan 2021/22-2025/26,' 2021.

220 The Government of the Republic of Tanzania, “TZA 1999 National Development Vision 2025,” 1999.

221 The Government of the Republic of Tanzania, “TZA 1999 National Development Vision 2025

64




Migrants’ Rights to Healthcare Services: A Legislative and Policy Review for Southern Africa | August 2022

Figure 17: Tanzania - documents reviewed
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3.3.15. ZAMBIA

Zambia: Overall country legislative and
policy assessment towards migration-
aware healthresponses, including the right
to access healthcare services

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services

== =

> .

Constitutional

Article 112(d) of the Zambian Constitution’”? entrenches directive principles of state policy which include a
nonjusticiable right to ‘adequate medical and health facilities’ for all. The Constitution also makes provision for the
right to life and the right to non-discrimination, which are judicially enforceable. However, the provision that personal
liberty can legitimately be deprived “for the purpose of preventing the spread of an infectious or contagious disease”
could affect migrants’access to health services in Zambia.

222 The Government of Zambia, “The Constitution Of Zambia (Amendment) Bill, 2019, 2019.
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Legislation

Zambia’s legislative approach to immigration has shifted from one based on control and restrictions to responding to
the realities of migration and a more rights-based approach to migration in general and health, in particular. Up until
2017, the reception of refugees was governed by the 1971 Refugee Control Act??* and restricted the movement of
refugees to settlements or camps. As signatory to the 1951 Refugee Convention, Zambia did not adopt a number
of its refugee-rights provisions into law including elements of the refugee definition. Under Zambia’s dualist system
international law provisions can only be enforced when formally incorporated into national/domestic law. A shift in
approach however, is evident in a number of new laws and policies including the Seventh National Development
Plan (7NDP) (2018)?**, which mainstreams migration into its targets and specifically sets out the right to health care
for all including migrants. Zambia’s Vision 2030°%, also prioritises health, and is committed to the attainment of
‘equitable access to quality health care by all 2030’ These are also supported by the 2020 Public Health Act?*, which
provides for the realization of the right to health for all.

Policies and Frameworks

Since migration policy in Zambia is not defined in a single programmatic document or manifesto a clear outline of
migrant’s right to health is absent. In its National Health Strategic Plan (2017-2021)>’ for example, migration is
not mentioned while the National Health Policy (NHP) (2012) only refers to migrants in terms of drivers of HIV. The
National Health in All Policies (HiAP) framework®? based on recommendations of various international, regional
and national protocols for addressing social determinants of health, health promotion and Health in All Policies?*also
fails to fully engage with migration and migrant rights. In terms of the stipulated need to “Improve equity in access
to health services across the population” there is no specific engagement with how to ensure this. Overall, migration
is becoming more central in Zambia’s legislation and as a priority in terms of striving for UHC it still remains largely
implied and, at times ignored.

Figure 18: Zambia - documents reviewed

Constitution Act 1996 and Constitution s Approved and A No engagement with migration.
(Amendment) Act 2 of 2016 implemented 929 9 B
Does not stipulate the rights of migrants to access
The Constitution Amendment Bill. 2019 2019 Not approved No engagement with migration. i N e Y
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Does not consider the right to access healthcare
services for refugees.

Approved and

The Ref 1A i
e Refugee Control Act 1970 implemented

Approved and

The Anti Trafficking Act No. 11 of 2008 2008 implemented

There is no official policy of special provisions for
vulnerable groups among applicants for refugee
status including social or economic protection.
The Act makes it an offence for a refugee to be
outside a refugee settlement without a permit.

The Immigration and Deportation Act, No 18 of EE Approved and
2010 implemented

~

23 Ministry of Legal Affairs, Government of the Republic of Zambia, “The Refugees (Control) Act 1970,"1970.

224 Ministry of National Development Planning; Republic of Zambia, “ZNDP Implementation Plan 2017-2021,"2018.

225 The Republic of Zambia, “Republic of Zambia Vision 2030,"2006.

226 Zambia National Public Health Institute, “The Zambia National Public Health Institute Act No. 19 of 2020,” 2020.

227 Ministry of National Development Planning; Republic of Zambia, “7ZNDP Implementation Plan 2017-2021,"

28 The Government of Zambia, “NATIONAL HEALTH IN ALL POLICIES STRATEGIC FRAMEWORK (3).Pdf" 2017.

229 K. Leppo et al., eds., “Health in All Policies: Seizing Opportunities, Implementing Policies” (Ministry of Social Affairs and Health, Finland, 2013).
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3.3.16. ZIMBABWE
Zimbabwe: Overall country legislative and
policy assessment towards migration-
aware health responses. including the right

to access healthcare services

Policies and frameworks
refer to migration/
migrant groups but no
specific actions outlined,
or limited access to
specific services

Policies and frameworks

do not consider migration/
migrant groups or provide

right to health services

C

Migration-aware Policies and frameworks refer

to migration and migrant
heaith system groups but no specific actions
planning outlined

The specific protections and rights provided
through law in Zimbabwe are largely designed
to benefit citizens, including in relation to
access to healthcare.

The legislative framework takes a securitised
approach to migration - suggesting that
migration is viewed negatively as a security risk
rather than as a driver of socioeconomic
development.

In most legislation, protections available to
migrants are unclear meaning they can be
subject to interpretation. However labour law,
human rights law, housing and social services,
and welfare law are more supportive of
migrants.

2
A

Policies and frameworks Migrants’ rlght
do not provide aright to
health services for migrants to health

The Constitution of Zimbabwe takes a human-
rights based approach and provides for a range
of freedoms and rights including to non-
citizens and migrants, however this does not
shape legislative reforms in immigration law.
Some key socioeconomic rights, including
access to basic healthcare, are missing from
the Constitution and while implied in some
Acts and frameworks they are not clearly
stipulated.

The protection and promotion of the rights of
migrants to access healthcare is currently
limited.

A 4

Constitutional

The new Constitution of Zimbabwe (2013)**° takes a human-rights based approach and provides for a range of
freedoms and rights, including to migrants. Although it provides a broader rights framework for the protection,
promotion and enforcement of fundamental rights and freedoms in Zimbabwe, this does not shape legislative reforms
inimmigration law. Further, despite the series of rights that are provided for‘all persons’in Zimbabwe, including to life,
human dignity and non-discrimination, this does not extend to the right to access basic healthcare. As a result, access
to basic health is unduly restrictive for migrants and reflective of immigration and health legislation.

230 The Government of Zimbabwe, “Zimbabwe Constitution of 2013, 2013.
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Legislation

The specific protections and rights provided through law in Zimbabwe are largely designed to benefit citizens. The
legislative framework takes a securitised approach to immigration — suggesting that migration is viewed negatively
as a security risk rather than as beneficial to socio-economic relations. The primary law governing immigration is the
Immigration Act ' and its accompanying regulations, which govern the entry of persons into and the departure or
removal of persons from Zimbabwe. The most important immigration laws predate the 2013 Constitution and lack
contemporary international standards and best practices around migration.

The Immigration Act*? regulates and impacts several migration-related issues including: labour, human trafficking
and smuggling, irregular migration, migration and health, among others. Protections available to migrants are
unclear and sometimes, implied but not stated specifically in law meaning they can be subject to interpretation.
That said, labour law, human rights law, housing and social services and welfare law are more supportive of migrants.
The Prevention of Discrimination Act (19 of 1998)?*2 in particular provides protection through the prohibition
of discrimination on the basis of nationality. Together with the National Migration Management and Diaspora
Policy* this can address unequal access to healthcare, particularly in relation to the treatment of communicable
diseases (including HIV) for migrants from the Southern African Development Community (SADC). This is in line with
the SADC Protocol on Health?*,

Policies and Frameworks

The Zimbabwean National HIV and AIDS Strategic Plan 2021-2015%¢ reflects a common pattern across policies
and strategic plans through which aspirations and commitments to alignment with SDGs and movement towards
Universal Health Coverage (UHC) are comprehensively set out but with very little engagement with migration. The
National Health Strategy for Zimbabwe (2016-2020)*7 for example identifies key priority areas and focuses on
the provision of accessible, affordable, acceptable and effective quality health services at community and health
centre level (Priority 4). The National Development Strategy 2021-2025%# reiterates the Constitutional provision
of health as a human right yet there is no specific mention of migration in the Strategy generally or in relation to
health, specifically.

Most policies and plans recognise migration as a cross-cutting issue that should be mainstreamed into all laws that
impact and are impacted by migration, yet the steps for doing so- particularly in terms of clarifying the right to
healthcare for all - remain absent.

23

The Government of Zimbabwe, “lmmigration Act 1979 Amended in 2001,”2001.

22 The Government of Zimbabwe, “Immigration Act 1979 Amended in 2001

23 Government of Zimbabwe, “Prevention of Discrimination Act 19 of 1998, 1998.

24 The Ministry of Macro-Economic Planning and Investment Promotion, “Zimbabwe-Diaspora-Policy-Document,” 2016.

SADC, “Protocol on Health in the Southern African Development Community.”

Ministry of Health and Childcare, “ZIMBABWE-NATIONAL-HIV-STATEGIC-PLAN_2021-2025-1.Pdf," 2020.

7 Zimbabwe et al., eds., Zimbabwe National HIV and AIDS Strategic Plan (ZNASP), 2006-2010 (Harare, Zimbabwe: National AIDS Council of
Zimbabwe : Ministry of Health and Child Welfare : UNAIDS, 2006).

28 Government of Zimbabwe, “National Development Strategy 1 (2021-2025),” 2021.

235

23

3

70




Migrants’ Rights to Healthcare Services: A Legislative and Policy Review for Southern Africa | August 2022

Figure 19: Zimbabwe - documents reviewed
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4. CONCLUSION

The right to health embraces a wide range of socio-
economic factors that promote conditions in which
people can lead a healthy life, and extends to the
underlying determinants of health, such as food
and nutrition, housing, access to safe and potable
water and adequate sanitation, safe and healthy
working conditions, and a healthy environment.?

This report shows that the majority of SADC Member
States offer limited access to healthcare for migrants
as stipulated in national constitutions, legislation and
policies. Whilst there is a trend towards increasingly
migration-aware legislation and policy across the region,
the rights of migrants to access healthcare services
remain limited when compared to the rights of citizens.

Itisimportant to note that this assessment was designed
to review the constitutional, legislative, and policy
ambitions of each country, not their implementation.
To this end, the findings presented in this report do not
necessarily reflect what is happening in practice. Future
research is needed to assess how these ambitions are
translated in practice.

239
240
241 United Nations, “Global Compact on Refugees - A/73/12
242
243

244

Build a Healthier World.”

Moving forward, there is a need to work towards
progressively translating commitments into legislation
and policy at the national level. This includes engaging
with the Global Compacts on (1) Safe Orderly and
Regular Migration?*® and (2) Refugees®"'!, relevant
World Health Assembly (WHA) Resolutions?*? and the
Global Action Plan (GAP) for the Health of Refugees
and Migrants®®. To do so will assist Member States in
their efforts to achieve Universal Health Coverage
(UHC)*** through developing inclusive responses that
provide migrants with the right to access healthcare
services.

To support this, it would be helpful to revive regional
discussions around developing and implementing
coordinated and harmonised migration-aware health
responses and equitable cost-sharing mechanisms, as
well as ensuring monitoring and reporting mechanisms
linked to Universal Health Coverage, progressively track
the inclusion of migrants at the country level.

Factory workers in Madagascar. Credit: IOM/Giacomo Dei Rossi

OHCHR, “CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12)" Art. 12.3.
United Nations, “Global Compact for Safe, Orderly and Regular Migration - A/RES/73/195."

World Health Assembly, “WHA61.17,"2008; Assembly, WHA Resolution 70.15 Promoting the Health of Refugees and Migrants'
WHO, “Promoting the Health of Refugees and Migrants. Draft Global Action Plan, 2019-2023. A72/25 Rev.1"
United Nations, “Political Declaration of the High-Level Meeting on Universal Health Coverage ‘Universal Health Coverage: Moving Together to
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APPENDIX 1: KEY GLOBAL GOVERNANCE

PROCESSES

BINDING LAW: TREATIES, COVENANTS, DECLARATIONS

1951 1951 Convention relating to the Status of Refugees

1965 International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)

1966 Intl Covenant on Economic Social and Cultural Rights (ICESCR)

1967 The 1967 Protocol

Intl Convention on the Protection of the Rights of All Migrant Workers and members of their families

1990 (CMW)

1966 Intl Covenant on Civil and Political Rights (ICCPR)

1979 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)

1984 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment of Punishment (CAT)

1989 Convention on the Rights of the Child (CRC)

2006 Intl Convention for the Protection of All Persons from Enforced Disappearance (CED)

2007 Convention on the Rights of Persons with Disabilities (CRPD)

2005 International Health Regulations (3™ Revision in 2016)%*

WORLD HEALTH ASSEMBLY RESOLUTIONS

2008 World Health Assembly Resolution 61.17 on the Health of Migrants#

2017 World Health Assembly Resolution 70.15: Promoting the Health of Refugees and Migrants®*’

SDGS AND GLOBAL COMPACTS

2015 2030 Agenda for Sustainable Development?*

2017 Global Compact for Progress Towards Universal Health Coverage (UHC)*°

2018 Global Compact on Refugees®?;

2018 Global Compact for Safe, Regular and Orderly Migration??2

WORLD HEALTH ASSEMBLY PROCESSES

2016 69" World Health Assembly: 27" May 2016 - Technical Briefing on Migration and Health?>3

2016 Promoting the Health of Migrants. Report from the Secretariat®*

WHO Input to the 70* World Health Assembly - Draft framework of priorities and guiding principles.

2017 A70/24%3

2017 Promoting The Health of Refugees & Migrants. Draft Framework of Priorities & Guiding Principles To
Promote The Health Of Refugees & Migrants. Report by the Secretariat 2°°

2019 Report A72/25 to the World Health Assembly. Promoting the Health of Refugees and Migrants Draft

Global Action Plan, 2019-2023. Report by the Director-General*’

N

1 United Nations, “Global Compact on Refugees - A/73/12

252 United Nations, “Global Compact for Safe, Orderly and Regular Migration - A/RES/73/195"

23 WHO, “Report of the 69th World Health Assembly Technical Briefing on Migration and Health” (Geneva: World Health Organization, 2016).

254 World Health Assembly, “WHA 70.15”"

25 WHO, “Promoting the Health of Refugees and Migrants Draft Framework of Priorities and Guiding Principles to Promote the Health of
Refugees and Migrants. A70/24" (World Health Organization, 2017).

26 WHO, “Promoting the Health of Refugees and Migrants. Draft Framework of Priorities and Guiding Principles to Promote the Health of
Refugees and Migrants. Report by the Secretariat. Seventieth World Health Assembly. Provisional Agenda Item 13.7 (Genva: WHO, 2017).

%7 WHO, “Promoting the Health of Refugees and Migrants. Draft Global Action Plan, 2019-2023. A72/25 Rev.1”
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GLOBAL CONSULTATIONS

2010 First Global Consultation on the Health of Migrants?*®

2017 2" Global Consultation on Migration and Health, February 2017 -‘Resetting the Agenda’ %°

HIGH-LEVEL DISCUSSIONS & ASSOCIATED DECLARATIONS

High-level Panel Discussion on Migration, human mobility and global health: a matter for diplomacy

2015 and intersectional partnership?®

UN GENERAL ASSEMBLY: 9th May 2016 - High-level Meeting on Addressing Large Movements of
2016 Refugees and Migrants; Report of the Secretary-General: In Safety and Dignity: Addressing Large
Movements of Refugees and Migrants®'

UN General Assembly High-level Meeting to Address Large Movements of Refugees & Migrants;

2016 Report - Health in the Context of Migration & Forced Displacement 22

2016 New York Declaration for Refugees and Migrants 25

United Nations High-Level Meeting on ‘Universal Health Coverage: Moving Together to Build a

2019 Healthier World’ Political Declaration®®*
(forth-
coming) | UN High-Level Meeting on UHC in September 2023
2023
SELECTED REPORTS & POSITION PAPERS
005 IOM Position Paper on Psychosocial and Mental Well-Being of Migrants*¢
WHO publishes International Migration, Health and Human Rights2%
2011 Report of the United Nations Special Rapporteur on the human rights of migrants, Jorge
Bustamante?’
Leaving no one behind: the imperative of inclusive development Report on the World Social Situation
2016
20168
2017 Promoting a Rights-based Approach to Migration, Health, and HIV and AIDS: A Framework for Action.
Report by International Labour Organization (ILO)>*
2017 Global Compact Process - IOM Thematic Paper: The Health Of Migrants: A Core Cross-Cutting

Theme?”°
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World Health Organization, “Health of Migrants: The Way Forward: Report of a Global Consultation, Madrid, Spain, 3-5 March 2010,"2010, 112.
I0M, “Health of Migrants: Resetting the Agenda. Report of the 2nd Global Consultation. Colombo, Sri Lanka, 21-23 February 2017” (Geneva,
Switzerland: IOM, 2017).

High-Level Panel Discussion on Migration, Human Mobility and Global Health: A Matter for Diplomacy and Intersectional Partnership, Panel
Session (Geneva, 2015).

United Nations, “In Safety and Dignity: Addressing Large Movements of Refugees and Migrants. Report of the Secretary General. High-Level
Meeting on Addressing Large Movements of Refugees and Migrants. Seventieth Session of the UN General Assembly. Agenda Item 15,116”
(New York: United Nations, 2016).

WHO, “Health In the Context of Migration and Forced Displacement.,” Side Event Report. UN General Assembly High-level Meeting to Address
Large Movements of Refugees and Migrants. (Geneva: WHO, 2016); WHO, “Health In the Context of Migration and Forced Displacement.”
United Nations, “New York Declaration for Refugees and Migrants” (New York: United Nations, 2016).

United Nations, “Political Declaration of the High-Level Meeting on Universal Health Coverage ‘Universal Health Coverage: Moving Together to
Build a Healthier World.”

IOM, “IOM POSITION PAPER ON PSYCHOSOCIAL AND MENTAL WELL-BEING OF MIGRANTS” (IOM, 2003).

IOM, “International Migration, Health and Human Rights” (Geneva: IOM, 2013).

United Nations, “Report of the Special Rapporteur on the Human Rights of Migrants, Jorge Bustamante,” Human Rights Council Seventeenth
session Agenda item 3 Promotion and protection of all human rights, civil, political, economic, social and cultural rights, including the right to
development (New York: United Nations, 2011).

United Nations, “Leaving No One behind: The Imperative of Inclusive Development Report on the World Social Situation 2016.” (New York:
United Nations, 2016).

ILO, “Promoting a Rights-Based Approach to Migration, Health, and HIV and AIDS: A Framework for Action” (Geneva: ILO, 2017).

IOM, “The Health of Migrants: A Core Cross-Cutting Issue,” Global Compact Thematic Paper (Geneva: IOM, 2017).

IOM, “MIGRATION HEALTH IN THE SUSTAINABLE DEVELOPMENT GOALS :‘Leave No One Behind’in an Increasingly Mobile Society,”IOM
MIGRATION HEALTH DIVISION: Position Paper (Geneva: IOM, 2017).
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Year Process/Document/Policy/Framework

2017 IOM Migration Health Division, Thematic Paper: MIGRATION HEALTH IN THE SUSTAINABLE
DEVELOPMENT GOALS:‘Leave No One Behind'in an increasingly mobile society?”

WHO publishes Common Health Needs of Refugees & Migrants?’3;

2021 Mapping Health System Responsiveness to Refugee & Migrant Health Needs?”?

IOM Health, Border and Mobility Management Framework?*
2022 WHO Global Report on the Health of Refugees and Migrants?’®

Action on health systems, for universal health coverage and health security. A UHC2030 strategic
narrative to guide advocacy and action?®

RESOURCES
WHO Global Competency Standards for Health Workers?”?

2021 WHO Knowledge Guide & Curriculum Guide to Support the Operationalisation of Refugee & Migrant
Health?827°

KEY WHO AND IOM COUNCIL/EXECUTIVE BOARD SESSIONS
IOM 106™ Council Session: Advancing The Unfinished Agenda of Migrant Health For The Benefit Of
All - C/106/INF/15280

January 2017 - 140" Session of the WHO Executive Board of the World Health noted the WHO Secretariat
2017 report on ‘Promoting the health of migrant’and adopted Decision EB140(9) — Promoting the health of
refugees and migrants®'

2022

2015

27

IOM, “MIGRATION HEALTH IN THE SUSTAINABLE DEVELOPMENT GOALS :‘Leave No One Behind'in an Increasingly Mobile Society,”|IOM
MIGRATION HEALTH DIVISION: Position Paper (Geneva: IOM, 2017).

272 WHO, “Common Health Needs of Refugees and Migrants: Literature Review” (Geneva: WHO, 2021).

273 WHO, “Mapping Health Systems’ Responsiveness to Refugee and Migrant Health Needs” (Geneva: WHO, 2021).

274 10OM, “Health, Border and Mobility Management Framework” (Geneva: IOM, 2021).

275 WHO, “World Report on the Health of Refugees and Migrants” (Geneva: World Health Organization, 2022).

276 UHC2030, “Action on Health Systems, for Universal Health Coverage and Health Security A UHC2030 Strategic Narrative to Guide Advocacy
and Action,’ 2022.

World Health Organization, “New WHO Global Competency Standards Aim to Strengthen the Health Workforce and Support Provision of
Quality Health Services to Refugees and Migrants,” 2021.

World Health Organization, Knowledge Guide to Support the Operationalization of the Refugee and Migrant Health: Global Competency
Standards for Health Workers (Geneva: World Health Organization, 2021).

World Health Organization, Curriculum Guide to Support the Operationalization of Refugee and Migrant Health: Global Competency
Standards for Health Workers (Geneva: World Health Organization, 2021).

280 |OM, “ADVANCING THE UNFINISHED AGENDA OF MIGRANT HEALTH FOR THE BENEFIT OF ALL. C/106/INF/15" (International Organization for
Migration, 2015).

WHO, “Promoting the Health of Migrants. Report by the Secretariat. A69/27" (World Health Organization, 2016).
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Cotton workers in Zambia.
Credit: IOM/Davina Jogi

Services provided at the occupational health unit at Ressano Garcia border crossing.
Credit: IOM/Moayad Zaghdanci
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